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JUDICIAL PERSONNEL FINANCIAL DISCLOSURE REQUIREMENTS

[Title IIT (§§301-309) of Pub. L. 95-521, Oct. 26, 1978, 92
Stat. 1851-1861, as amended by Pub. L. 96-19, §§2(a)(3),
(©)(3), 3(a)®), (), 4(c), 6, T(a)-(c), (A)(2), (e), (), 8(c),
9(¢)(3), (d), (j), (p)—(r), June 13, 1979, 93 Stat. 37-43; Pub.
L. 96-417, title VI, §601(9), Oct. 10, 1980, 94 Stat. 1744;
Pub. L. 96-579, §12(c), Dec. 23, 1980, 94 Stat. 3369; Pub. L.
97-164, title I, §163(a)(6), Apr. 2, 1982, 96 Stat. 49; Pub. L.
98-150, §10, Nov. 11, 1983, 97 Stat. 962; Pub. L. 99-514, §2,
Oct. 22, 1986, 100 Stat. 2095; Pub. L. 99-573, §6, Oct. 28,
1986, 100 Stat. 3231; Pub. L. 101-237, title VI, §602(a)(1),
Dec. 18, 1989, 103 Stat. 2094, which related to judicial
personnel financial disclosure requirements, was re-
pealed by Pub. L. 101-194, title II, §201, Nov. 30, 1989, 103
Stat. 1724. See title I of the Ethics in Government Act
of 1978, Pub. L. 95-521, as amended, relating to financial
disclosure requirements of Federal personnel, set out in
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the Appendix to Title 5, Government Organization and
Employees.]

EFFECTIVE DATE OF REPEAL

Repeal effective Jan. 1, 1991, see section 204 of Pub. L.
101-194, set out as an Effective Date of 1989 Amendment
note under section 101 of Pub. L. 95-521 in the Appendix
to Title 5, Government Organization and Employees.

Provisions of title III of Pub. L. 95-521, as in effect
prior to Nov. 30, 1989, effective until Jan. 1, 1991, as if
Pub. L. 101-194 had not been enacted, and nothing in
title II of Pub. L. 101-194 to be construed to prevent
prosecution of civil actions against individuals for vio-
lations of title III of Pub. L. 95-521 before Jan. 1, 1991,
see section 3(10)(C), (D) of Pub. L. 101-280, set out as an
Effective Date of 1989 Amendment note under section
101 of Pub. L. 95-521 in the Appendix to Title 5.



DEVELOPMENT OF MECHANISMS FOR RESOLVING MINOR DISPUTES

CODIFICATION

Pub. L. 96-190, Feb. 12, 1980, 94 Stat. 17, known as the
Dispute Resolution Act, provided for the establishment
and maintenance of mechanisms for resolving minor
disputes, established the Dispute Resolution Resource
Center and Dispute Resolution Advisory Board, pre-
scribed duties for the Center and Board, authorized ap-
propriations for the Center and Board of $1,000,000 for
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each of the fiscal years 1980, 1981, 1982, 1983, and 1984, di-
rected that financial assistance to eligible applicants
be in the form of grants, prescribed conditions for such
grants, authorized appropriations for such grants of
$10,000,000 for each of the fiscal years 1981, 1982, 1983,
and 1984, and required an annual report by the Attorney
General to the President and Congress relating to the
administration of Pub. L. 96-190.



FEDERAL RULES OF APPELLATE PROCEDURE

(As amended to January 5, 2009)

HISTORICAL NOTE

The Federal Rules of Appellate Procedure were
adopted by order of the Supreme Court on Dec. 4, 1967,
transmitted to Congress by the Chief Justice on Jan.
15, 1968, and became effective on July 1, 1968.

The Rules have been amended Mar. 30, 1970, eff. July
1, 1970; Mar. 1, 1971, eff. July 1, 1971; Apr. 24, 1972, eff.
Oct. 1, 1972; Apr. 30, 1979, eff. Aug. 1, 1979; Oct. 12, 1984,
Pub. L. 98-473, title II, §210, 98 Stat 1987; Mar. 10, 1986,
eff. July 1, 1986; Nov. 18, 1988, Pub. L. 100-690, title VII,
§7111, 102 Stat. 4419; Apr. 25, 1989, eff. Dec. 1, 1989; Apr.
30, 1991, eff. Dec. 1, 1991; Apr. 22, 1993, eff. Dec. 1, 1993;
Apr. 29, 1994, eff. Dec. 1, 1994; Apr. 27, 1995, eff. Dec. 1,
1995; Apr. 23, 1996, eff. Dec. 1, 1996; Apr. 24, 1996, Pub. L.
104-132, title I, §103, 110 Stat. 1218; Apr. 24, 1998, eff. Dec.
1, 1998; Apr. 29, 2002, eff. Dec. 1, 2002; Mar. 27, 2003, eff.
Dec. 1, 2003; Apr. 25, 2005, eff. Dec. 1, 2005; Apr. 12, 2006,
eff. Dec. 1, 2006; Apr. 30, 2007, eff. Dec. 1, 2007.

TITLE I. APPLICABILITY OF RULES

Rule
1. Scope of Rules; Title.
2. Suspension of Rules.

TITLE II. APPEAL FROM A JUDGMENT OR ORDER
OF A DISTRICT COURT

3. Appeal as of Right—How Taken.

[3.1. Abrogated.]

4. Appeal as of Right—When Taken.

5. Appeal by Permission.

[56.1. Abrogated.]

6. Appeal in a Bankruptcy Case from a Final
Judgment, Order, or Decree of a District
Court or Bankruptcy Appellate Panel.

7. Bond for Costs on Appeal in a Civil Case.

8. Stay or Injunction Pending Appeal.

9. Release in a Criminal Case.

10. The Record on Appeal.

11. Forwarding the Record.

12. Docketing the Appeal; Filing a Representa-

tion Statement; Filing the Record.

TITLE III. REVIEW OF A DECISION OF THE
UNITED STATES TAX COURT

13. Review of a Decision of the Tax Court.
14. Applicability of Other Rules to the Review of
a Tax Court Decision.

TITLE IV. REVIEW OR ENFORCEMENT OF AN

ORDER OF AN ADMINISTRATIVE AGENCY,
BOARD, COMMISSION, OR OFFICER

15. Review or Enforcement of an Agency Order—
How Obtained; Intervention.

15.1. Briefs and Oral Argument in a National Labor
Relations Board Proceeding.

16. The Record on Review or Enforcement.

17. Filing the Record.

18. Stay Pending Review.

19. Settlement of a Judgment Enforcing an
Agency Order in Part.

20. Applicability of Rules to the Review or En-

forcement of an Agency Order.
TITLE V. EXTRAORDINARY WRITS

21. Writs of Mandamus and Prohibition, and
Other Extraordinary Writs.
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Rule
TITLE VI. HABEAS CORPUS; PROCEEDINGS IN
FORMA PAUPERIS

22. Habeas Corpus and Section 2255 Proceedings.

23. Custody or Release of a Prisoner in a Habeas
Corpus Proceeding.

24. Proceeding in Forma Pauperis.

TITLE VII. GENERAL PROVISIONS

25. Filing and Service.

26. Computing and Extending Time.

26.1. Corporate Disclosure Statement.

27. Motions.

28. Briefs.

28.1. Cross-Appeals.

29. Brief of an Amicus Curiae.

30. Appendix to the Briefs.

31. Serving and Filing Briefs.

32. Form of Briefs, Appendices, and Other Papers.

32.1. Citing Judicial Dispositions.

33. Appeal Conferences.

34. Oral Argument.

35. En Banc Determination.

36. Entry of Judgment; Notice.

317. Interest on Judgment.

38. Frivolous Appeal—Damages and Costs.

39. Costs.

40. Petition for Panel Rehearing.

41. Mandate: Contents; Issuance and Effective
Date; Stay.

42. Voluntary Dismissal.

43. Substitution of Parties.

44. Case Involving a Constitutional Question

When the United States or the Relevant
State is Not a Party.

45. Clerk’s Duties.

46. Attorneys.

47, Local Rules by Courts of Appeals.

48. Masters.

APPENDIX OF FORMS

Form

1. Notice of Appeal to a Court of Appeals From
a Judgment or Order of a District Court.

2. Notice of Appeal to a Court of Appeals From
a Decision of the United States Tax Court.

3. Petition for Review of Order of an Agency,
Board, Commission or Officer.

4. Affidavit to Accompany Motion for Leave to
Appeal in Forma Pauperis.

5. Notice of Appeal to a Court of Appeals from a
Judgment or Order of a District Court or a
Bankruptcy Appellate Panel.

6. Certificate of Compliance With Rule 32(a).

EFFECTIVE DATE AND APPLICATION OF RULES

Section 2 of the Order of the Supreme Court, dated
Dec. 4, 1967, provided: ‘‘That the foregoing rules shall
take effect on July 1, 1968, and shall govern all proceed-
ings in appeals and petitions for review or enforcement
of orders thereafter brought in and in all such proceed-
ings then pending, except to the extent that in the
opinion of the court of appeals their application in a
particular proceeding then pending would not be fea-
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sible or would work injustice, in which case the former
procedure may be followed.”’

EFFECTIVE DATE OF 1970 AMENDMENT; TRANSMISSION
TO CONGRESS

Sections 2 and 3 of the Order of the Supreme Court,
dated Mar. 30, 1970, provided:

‘2. That the foregoing amendments to the Federal
Rules of Appellate Procedure shall take effect on July
1, 1970, and shall govern all proceedings in actions
brought thereafter and also in all further proceedings
in actions then pending, except to the extent that in
the opinion of the court their application in a particu-
lar action then pending would not be feasible or would
work injustice, in which event the former procedure ap-
plies.

¢3. That the Chief Justice be, and he hereby is, au-
thorized to transmit to the Congress the foregoing
amendments to existing rules, in accordance with the
provisions of Title 18, U.S.C., §3372, and Title 28, U.S.C.,
§§2072 and 2075.”

TITLE I. APPLICABILITY OF RULES
Rule 1. Scope of Rules; Title

(a) SCOPE OF RULES.

(1) These rules govern procedure in the
United States courts of appeals.

(2) When these rules provide for filing a mo-
tion or other document in the district court,
the procedure must comply with the practice
of the district court.

(b) [ABROGATED.]
(¢) TITLE. These rules are to be known as the
Federal Rules of Appellate Procedure.

(As amended Apr. 30, 1979, eff. Aug. 1, 1979; Apr.
25, 1989, eff. Dec. 1, 1989; Apr. 29, 1994, eff. Dec. 1,
1994; Apr. 24, 1998, eff. Dec. 1, 1998; Apr. 29, 2002,
eff. Dec. 1, 2002.)

NOTES OF ADVISORY COMMITTEE ON RULES—1967

These rules are drawn under the authority of 28
U.S.C. §2072, as amended by the Act of November 6,
1966, 80 Stat. 1323 (1 U.S. Code Cong. & Ad. News, p. 1546
(1966)) (Rules of Civil Procedure); 28 U.S.C. §2075 (Bank-
ruptcy Rules); and 18 U.S.C. §§3771 (Procedure to and
including verdict) and 3772 (Procedure after verdict).
Those statutes combine to give to the Supreme Court
power to make rules of practice and procedure for all
cases within the jurisdiction of the courts of appeals.
By the terms of the statutes, after the rules have taken
effect all laws in conflict with them are of no further
force or effect. Practice and procedure in the eleven
courts of appeals are now regulated by rules promul-
gated by each court under the authority of 28 U.S.C.
§2071. Rule 47 expressly authorizes the courts of appeals
to make rules of practice not inconsistent with these
rules.

As indicated by the titles under which they are
found, the following rules are of special application:
Rules 3 through 12 apply to appeals from judgments and
orders of the district courts; Rules 13 and 14 apply to
appeals from decisions of the Tax Court (Rule 13 estab-
lishes an appeal as the mode of review of decisions of
the Tax Court in place of the present petition for re-
view); Rules 15 through 20 apply to proceedings for re-
view or enforcement of orders of administrative agen-
cies, boards, commissions and officers. Rules 22 through
24 regulate habeas corpus proceedings and appeals in
forma pauperis. All other rules apply to all proceedings
in the courts of appeals.

NOTES OF ADVISORY COMMITTEE ON RULES—1979
AMENDMENT

The Federal Rules of Appellate Procedure were de-
signed as an integrated set of rules to be followed in ap-
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peals to the courts of appeals, covering all steps in the
appellate process, whether they take place in the dis-
trict court or in the court of appeals, and with their
adoption Rules 72-76 of the F.R.C.P. were abrogated. In
some instances, however, the F.R.A.P. provide that a
motion or application for relief may, or must, be made
in the district court. See Rules 4(a), 10(b), and 24. The
proposed amendment would make it clear that when
this is so the motion or application is to be made in the
form and manner prescribed by the F.R.C.P. or
F.R.Cr.P. and local rules relating to the form and pres-
entation of motions and is not governed by Rule 27 of
the F.R.A.P. See Rule 7(b) of the F.R.C.P. and Rule 47
of the F.R.Cr.P.

NOTES OF ADVISORY COMMITTEE ON RULES—1989
AMENDMENT

The amendment is technical. No substantive change
is intended.

NOTES OF ADVISORY COMMITTEE ON RULES—1994
AMENDMENT

Subdivision (c¢). A new subdivision is added to the rule.
The text of new subdivision (c¢) has been moved from
Rule 48 to Rule 1 to allow the addition of new rules at
the end of the existing set of appellate rules without
burying the title provision among other rules. In a
similar fashion the Bankruptcy Rules combine the pro-
visions governing the scope of the rules and the title in
the first rule.

COMMITTEE NOTES ON RULES—1998 AMENDMENT

The language and organization of the rule are amend-
ed to make the rule more easily understood. In addition
to changes made to improve the understanding, the Ad-
visory Committee has changed language to make style
and terminology consistent throughout the appellate
rules. These changes are intended to be stylistic only.
The Advisory Committee recommends deleting the lan-
guage in subdivision (a) that describes the different
types of proceedings that may be brought in a court of
appeals. The Advisory Committee believes that the lan-
guage is unnecessary and that its omission does not
work any substantive change.

COMMITTEE NOTES ON RULES—2002 AMENDMENT

Subdivision (b). Two recent enactments make it likely
that, in the future, one or more of the Federal Rules of
Appellate Procedure (‘“FRAP”’) will extend or limit the
jurisdiction of the courts of appeals. In 1990, Congress
amended the Rules Enabling Act to give the Supreme
Court authority to use the federal rules of practice and
procedure to define when a ruling of a district court is
final for purposes of 28 U.S.C. §1291. See 28 U.S.C.
§2072(c). In 1992, Congress amended 28 U.S.C. §1292 to
give the Supreme Court authority to use the federal
rules of practice and procedure to provide for appeals of
interlocutory decisions that are not already authorized
by 28 U.S.C. §1292. See 28 U.S.C. §1292(e). Both §1291 and
§1292 are unquestionably jurisdictional statutes, and
thus, as soon as FRAP is amended to define finality for
purposes of the former or to authorize interlocutory ap-
peals not provided for by the latter, FRAP will ‘‘extend
or limit the jurisdiction of the courts of appeals,” and
subdivision (b) will become obsolete. For that reason,
subdivision (b) has been abrogated.

Changes Made After Publication and Comments. No
changes were made to the text of the proposed amend-
ment or to the Committee Note.

Rule 2. Suspension of Rules

On its own or a party’s motion, a court of ap-
peals may—to expedite its decision or for other
good cause—suspend any provision of these rules
in a particular case and order proceedings as it
directs, except as otherwise provided in Rule
26(b).
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(As amended Apr. 24, 1998, eff. Dec. 1, 1998.)
NOTES OF ADVISORY COMMITTEE ON RULES—1967

The primary purpose of this rule is to make clear the
power of the courts of appeals to expedite the deter-
mination of cases of pressing concern to the public or
to the litigants by prescribing a time schedule other
than that provided by the rules. The rule also contains
a general authorization to the courts to relieve liti-
gants of the consequences of default where manifest in-
justice would otherwise result. Rule 26(b) prohibits a
court of appeals from extending the time for taking ap-
peal or seeking review.

COMMITTEE NOTES ON RULES—1998 AMENDMENT

The language of the rule is amended to make the rule
more easily understood. In addition to changes made to
improve the understanding, the Advisory Committee
has changed language to make style and terminology
consistent throughout the appellate rules. These
changes are intended to be stylistic only.

TITLE II. APPEAL FROM A JUDGMENT OR
ORDER OF A DISTRICT COURT

Rule 3. Appeal as of Right—How Taken

(a) FILING THE NOTICE OF APPEAL.

(1) An appeal permitted by law as of right
from a district court to a court of appeals may
be taken only by filing a notice of appeal with
the district clerk within the time allowed by
Rule 4. At the time of filing, the appellant
must furnish the clerk with enough copies of
the notice to enable the clerk to comply with
Rule 3(d).

(2) An appellant’s failure to take any step
other than the timely filing of a notice of ap-
peal does not affect the validity of the appeal,
but is ground only for the court of appeals to
act as it considers appropriate, including dis-
missing the appeal.

(3) An appeal from a judgment by a mag-
istrate judge in a civil case is taken in the
same way as an appeal from any other district
court judgment.

(4) An appeal by permission under 28 U.S.C.
§1292(b) or an appeal in a bankruptcy case may
be taken only in the manner prescribed by
Rules 5 and 6, respectively.

(b) JOINT OR CONSOLIDATED APPEALS.

(1) When two or more parties are entitled to
appeal from a district-court judgment or
order, and their interests make joinder prac-
ticable, they may file a joint notice of appeal.
They may then proceed on appeal as a single
appellant.

(2) When the parties have filed separate
timely notices of appeal, the appeals may be
joined or consolidated by the court of appeals.

(c) CONTENTS OF THE NOTICE OF APPEAL.
(1) The notice of appeal must:

(A) specify the party or parties taking the
appeal by naming each one in the caption or
body of the notice, but an attorney rep-
resenting more than one party may describe
those parties with such terms as ‘‘all plain-
tiffs,” ‘‘the defendants,” ‘‘the plaintiffs A, B,
et al.,”” or ‘‘all defendants except X’’;

(B) designate the judgment, order, or part
thereof being appealed; and

(C) name the court to which the appeal is
taken.

TITLE 28, APPENDIX—RULES OF APPELLATE PROCEDURE

Rule 3

(2) A pro se notice of appeal is considered
filed on behalf of the signer and the signer’s
spouse and minor children (if they are par-
ties), unless the notice clearly indicates other-
wise.

(3) In a class action, whether or not the class
has been certified, the notice of appeal is suffi-
cient if it names one person qualified to bring
the appeal as representative of the class.

(4) An appeal must not be dismissed for in-
formality of form or title of the notice of ap-
peal, or for failure to name a party whose in-
tent to appeal is otherwise clear from the no-
tice.

(5) Form 1 in the Appendix of Forms is a sug-
gested form of a notice of appeal.

(d) SERVING THE NOTICE OF APPEAL.

(1) The district clerk must serve notice of
the filing of a notice of appeal by mailing a
copy to each party’s counsel of record—exclud-
ing the appellant’s—or, if a party is proceed-
ing pro se, to the party’s last known address.
When a defendant in a criminal case appeals,
the clerk must also serve a copy of the notice
of appeal on the defendant, either by personal
service or by mail addressed to the defendant.
The clerk must promptly send a copy of the
notice of appeal and of the docket entries—and
any later docket entries—to the clerk of the
court of appeals named in the notice. The dis-
trict clerk must note, on each copy, the date
when the notice of appeal was filed.

(2) If an inmate confined in an institution
files a notice of appeal in the manner provided
by Rule 4(c), the district clerk must also note
the date when the clerk docketed the notice.

(3) The district clerk’s failure to serve notice
does not affect the validity of the appeal. The
clerk must note on the docket the names of
the parties to whom the clerk mails copies,
with the date of mailing. Service is sufficient
despite the death of a party or the party’s
counsel.

(e) PAYMENT OF FEES. Upon filing a notice of
appeal, the appellant must pay the district clerk
all required fees. The district clerk receives the
appellate docket fee on behalf of the court of ap-
peals.

(As amended Apr. 30, 1979, eff. Aug. 1, 1979; Mar.
10, 1986, eff. July 1, 1986; Apr. 25, 1989, eff. Dec. 1,
1989; Apr. 22, 1993, eff. Dec. 1, 1993; Apr. 29, 1994,
eff. Dec. 1, 1994; Apr. 24, 1998, eff. Dec. 1, 1998.)

NOTES OF ADVISORY COMMITTEE ON RULES—1967

General Note. Rule 3 and Rule 4 combine to require
that a notice of appeal be filed with the clerk of the
district court within the time prescribed for taking an
appeal. Because the timely filing of a notice of appeal
is “mandatory and jurisdictional,” United States v. Rob-
inson, 361 U.S. 220, 224, 80 S.Ct. 282, 4 L.Ed.2d 259 (1960),
compliance with the provisions of those rules is of the
utmost importance. But the proposed rules merely re-
state, in modified form, provisions now found in the
civil and criminal rules (FRCP 5(e), 73; FRCrP 37), and
decisions under the present rules which dispense with
literal compliance in cases in which it cannot fairly be
exacted should control interpretation of these rules. I1-
lustrative decisions are: Fallen v. United States, 378 U.S.
139, 84 S.Ct. 1689, 12 L.Ed.2d 760 (1964) (notice of appeal
by a prisoner, in the form of a letter delivered, well
within the time fixed for appeal, to prison authorities
for mailing to the clerk of the district court held time-
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ly filed notwithstanding that it was received by the
clerk after expiration of the time for appeal; the appel-
lant ‘‘did all he could” to effect timely filing); Richey
v. Wilkins, 335 F.2d 1 (2d Cir. 1964) (notice filed in the
court of appeals by a prisoner without assistance of
counsel held sufficient); Halfen v. United States, 324 F.2d
52 (10th Cir. 1963) (notice mailed to district judge in
time to have been received by him in normal course
held sufficient); Riffle v. United States, 299 F.2d 802 (5th
Cir. 1962) (letter of prisoner to judge of court of appeals
held sufficient). Earlier cases evidencing ‘‘a liberal
view of papers filed by indigent and incarcerated de-
fendants” are listed in Coppedge v. United States, 369
U.S. 438, 442, n. 5, 82 S.Ct. 917, 8 L..Ed.2d 21 (1962).

Subdivision (a). The substance of this subdivision is
derived from FRCP 73(a) and FRCrP 37(a)(1). The pro-
posed rule follows those rules in requiring nothing
other than the filing of a notice of appeal in the dis-
trict court for the perfection of the appeal. The peti-
tion for allowance (except for appeals governed by
Rules 5 and 6), citations, assignments of error, sum-
mons and severance—all specifically abolished by ear-
lier modern rules—are assumed to be sufficiently obso-
lete as no longer to require pointed abolition.

Subdivision (b). The first sentence is derived from
FRCP 74. The second sentence is added to encourage
consolidation of appeals whenever feasible.

Subdivision (c). This subdivision is identical with cor-
responding provisions in FRCP 73(b) and FRCrP
37(a)(1).

Subdivision (d). This subdivision is derived from FRCP
73(b) and FRCrP 37(a)(1). The duty of the clerk to for-
ward a copy of the notice of appeal and of the docket
entries to the court of appeals in a criminal case ex-
tended to habeas corpus and 28 U.S.C. §2255 proceed-
ings.

NOTES OF ADVISORY COMMITTEE ON RULES—1979
AMENDMENT

Subdivision (c). The proposed amendment would add
the last sentence. Because of the fact that the timely
filing of the notice of appeal has been characterized as
jurisdictional (See, e.g., Brainerd v. Beal (C.A. Tth, 1974)
498 F'.2d 901, in which the filing of a notice of appeal one
day late was fatal), it is important that the right to ap-
peal not be lost by mistakes of mere form. In a number
of decided cases it has been held that so long as the
function of notice is met by the filing of a paper indi-
cating an intention to appeal, the substance of the rule
has been complied with. See, e.g., Cobb v. Lewis (C.A.
5th, 1974) 488 F.2d 41; Holley v. Capps (C.A. 5th, 1972) 468
F.2d 1366. The proposed amendment would give recogni-
tion to this practice.

When a notice of appeal is filed, the clerk should as-
certain whether any judgment designated therein has
been entered in compliance with Rules 58 and 79(a) of
the F.R.C.P. See Note to Rule 4(a)(6), infra.

Subdivision (d). The proposed amendment would ex-
tend to civil cases the present provision applicable to
criminal cases, habeas corpus cases, and proceedings
under 28 U.S.C. §2255, requiring the clerk of the district
court to transmit to the clerk of the court of appeals
a copy of the notice of appeal and of the docket entries,
which should include reference to compliance with the
requirements for payment of fees. See Note to (e),
infra.

This requirement is the initial step in proposed
changes in the rules to place in the court of appeals an
increased practical control over the early steps in the
appeal.

Subdivision (e). Proposed new Rule 3(e) represents the
second step in shifting to the court of appeals the con-
trol of the early stages of an appeal. See Note to Rule
3(d) above. Under the present rules the payment of the
fee prescribed by 28 U.S.C. 1917 is not covered. Under
the statute, however, this fee is paid to the clerk of the
district court at the time the notice of appeal is filed.
Under present Rule 12, the ‘‘docket fee” fixed by the
Judicial Conference of the United States under 28
U.S.C. §1913 must be paid to the clerk of the court of
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appeals within the time fixed for transmission of the
record, ‘‘. . . and the clerk shall thereupon enter the
appeal upon the docket.”

Under the proposed new Rule 3(e) both fees would be
paid to the clerk of the district court at the time the
notice of appeal is filed, the clerk of the district court
receiving the docket fee on behalf of the court of ap-
peals.

In view of the provision in Rule 3(a) that ‘“‘[f]lailure of
an appellant to take any step other than the timely fil-
ing of a notice of appeal does not affect the validity of
the appeal, but is ground only for such action as the
court of appeals deems appropriate, which may include
dismissal of the appeal,” the case law indicates that
the failure to prepay the statutory filing fee does not
constitute a jurisdictional defect. See Parissi v.
Telechron, 349 U.S. 46 (1955); Gould v. Members of N. J. Di-
vision of Water Policy & Supply, 555 F.2d 340 (3d Cir. 1977).
Similarly, under present Rule 12, failure to pay the
docket fee within the time prescribed may be excused
by the court of appeals. See, e. g., Walker v. Mathews,
546 F.2d 814 (9th Cir. 1976). Proposed new Rule 3(e)
adopts the view of these cases, requiring that both fees
be paid at the time the notice of appeal is filed, but
subject to the provisions of Rule 26(b) preserving the
authority of the court of appeals to permit late pay-
ment.

NOTES OF ADVISORY COMMITTEE ON RULES—1986
AMENDMENT

The amendments to Rule 3(d) are technical. No sub-
stantive change is intended.

NOTES OF ADVISORY COMMITTEE ON RULES—1989
AMENDMENT

The amendment is technical. No substantive change
is intended.

NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

Note to subdivision (¢). The amendment is intended
to reduce the amount of satellite litigation spawned by
the Supreme Court’s decision in Torres v. Oakland Scav-
enger Co., 487 U.S. 312 (1988). In Torres the Supreme
Court held that the language in Rule 3(c) requiring a
notice of appeal to ‘‘specify the party or parties taking
the appeal” is a jurisdictional requirement and that
naming the first named party and adding ‘‘et al.,”
without any further specificity is insufficient to iden-
tify the appellants. Since the Torres decision, there has
been a great deal of litigation regarding whether a no-
tice of appeal that contains some indication of the ap-
pellants’ identities but does not name the appellants is
sufficiently specific.

The amendment states a general rule that specifying
the parties should be done by naming them. Naming an
appellant in an otherwise timely and proper notice of
appeal ensures that the appellant has perfected an ap-
peal. However, in order to prevent the loss of a right to
appeal through inadvertent omission of a party’s name
or continued use of such terms as ‘‘et al.,”” which are
sufficient in all district court filings after the com-
plaint, the amendment allows an attorney representing
more than one party the flexibility to indicate which
parties are appealing without naming them individ-
ually. The test established by the rule for determining
whether such designations are sufficient is whether it
is objectively clear that a party intended to appeal. A
notice of appeal filed by a party proceeding pro se is
filed on behalf of the party signing the notice and the
signer’s spouse and minor children, if they are parties,
unless the notice clearly indicates a contrary intent.

In class actions, naming each member of a class as an
appellant may be extraordinarily burdensome or even
impossible. In class actions if class certification has
been denied, named plaintiffs may appeal the order de-
nying the class certification on their own behalf and on
behalf of putative class members, United States Parole
Comm’n v. Geraghty, 445 U.S. 388 (1980); or if the named
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plaintiffs choose not to appeal the order denying the
class certification, putative class members may appeal,
United Airlines, Inc. v. McDonald, 432 U.S. 385 (1977). If
no class has been certified, naming each of the putative
class members as an appellant would often be impos-
sible. Therefore the amendment provides that in class
actions, whether or not the class has been certified, it
is sufficient for the notice to name one person qualified
to bring the appeal as a representative of the class.

Finally, the rule makes it clear that dismissal of an
appeal should not occur when it is otherwise clear from
the notice that the party intended to appeal. If a court
determines it is objectively clear that a party intended
to appeal, there are neither administrative concerns
nor fairness concerns that should prevent the appeal
from going forward.

Note to subdivision (d). The amendment requires the
district court clerk to send to the clerk of the court of
appeals a copy of every docket entry in a case after the
filing of a notice of appeal. This amendment accom-
panies the amendment to Rule 4(a)(4), which provides
that when one of the posttrial motions enumerated in
Rule 4(a)(4) is filed, a notice of appeal filed before the
disposition of the motion becomes effective upon dis-
position of the motion. The court of appeals needs to be
advised that the filing of a posttrial motion has sus-
pended a notice of appeal. The court of appeals also
needs to know when the district court has ruled on the
motion. Sending copies of all docket entries after the
filing of a notice of appeal should provide the courts of
appeals with the necessary information.

NOTES OF ADVISORY COMMITTEE ON RULES—1994
AMENDMENT

Subdivision (a). The amendment requires a party fil-
ing a notice of appeal to provide the court with suffi-
cient copies of the notice for service on all other par-
ties.

COMMITTEE NOTES ON RULES—1998 AMENDMENT

The language and organization of the rule are amend-
ed to make the rule more easily understood. In addition
to changes made to improve the understanding, the Ad-
visory Committee has changed language to make style
and terminology consistent throughout the appellate
rules. These changes are generally intended to be sty-
listic only; in this rule, however, substantive changes
are made in subdivisions (a), (b), and (d).

Subdivision (a). The provision in paragraph (a)(3) is
transferred from former Rule 3.1(b). The Federal Courts
Improvement Act of 1996, Pub. L. No. 104-317, repealed
paragraphs (4) and (5) of 28 U.S.C. §636(c). That statu-
tory change made the continued separate existence of
Rule 3.1 unnecessary. New paragraph (a)(3) of this rule
simply makes it clear that an appeal from a judgment
by a magistrate judge is taken in identical fashion to
any other appeal from a district-court judgment.

Subdivision (b). A joint appeal is authorized only when
two or more persons may appeal from a single judg-
ment or order. A joint appeal is treated as a single ap-
peal and the joint appellants file a single brief. Under
existing Rule 3(b) parties decide whether to join their
appeals. They may do so by filing a joint notice of ap-
peal or by joining their appeals after filing separate no-
tices of appeal.

In consolidated appeals the separate appeals do not
merge into one. The parties do not proceed as a single
appellant. Under existing Rule 3(b) it is unclear wheth-
er appeals may be consolidated without court order if
the parties stipulate to consolidation. The language re-
solves that ambiguity by requiring court action.

The language also requires court action to join ap-
peals after separate notices of appeal have been filed.

Subdivision (d). Paragraph (d)(2) has been amended to
require that when an inmate files a notice of appeal by
depositing the notice in the institution’s internal mail
system, the clerk must note the docketing date—rather
than the receipt date—on the notice of appeal before
serving copies of it. This change conforms to a change
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in Rule 4(c). Rule 4(c) is amended to provide that when
an inmate files the first notice of appeal in a civil case
by depositing the notice in an institution’s internal
mail system, the time for filing a cross-appeal runs
from the date the district court dockets the inmate’s
notice of appeal. Existing Rule 4(c) says that in such a
case the time for filing a cross-appeal runs from the
date the district court receives the inmate’s notice of
appeal. A court may ‘‘receive’ a paper when its mail is
delivered to it even if the mail is not processed for a
day or two, making the date of receipt uncertain.
“Docketing’ is an easily identified event. The change
is made to eliminate the uncertainty.

[Rule 3.1. Appeal from a Judgment of a Mag-
istrate Judge in a Civil Case] (Abrogated
Apr. 24, 1998, eff. Dec. 1, 1998)

COMMITTEE NOTES ON RULES—1998 AMENDMENT

The Federal Courts Improvement Act of 1996, Pub. L.
No. 104-317, repealed paragraphs (4) and (5) of 28 U.S.C.
§636(c). That statutory change means that when parties
consent to trial before a magistrate judge, appeal lies
directly, and as a matter of right, to the court of ap-
peals under §636(c)(3). The parties may not choose to
appeal first to a district judge and thereafter seek dis-
cretionary review in the court of appeals.

As a result of the statutory amendments, subdivision
(a) of Rule 3.1 is no longer necessary. Since Rule 3.1 ex-
isted primarily because of the provisions in subdivision
(a), subdivision (b) has been moved to Rule 3(a)(3) and
Rule 3.1 has been abrogated.

Rule 4. Appeal as of Right—When Taken

(a) APPEAL IN A CIVIL CASE.
(1) Time for Filing a Notice of Appeal.

(A) In a civil case, except as provided in
Rules 4(a)(1)(B), 4(a)(4), and 4(c), the notice
of appeal required by Rule 3 must be filed
with the district clerk within 30 days after
the judgment or order appealed from is en-
tered.

(B) When the United States or its officer
or agency is a party, the notice of appeal
may be filed by any party within 60 days
after the judgment or order appealed from is
entered.

(C) An appeal from an order granting or
denying an application for a writ of error
coram nobis is an appeal in a civil case for
purposes of Rule 4(a).

(2) Filing Before Entry of Judgment. A notice
of appeal filed after the court announces a de-
cision or order—but before the entry of the
judgment or order—is treated as filed on the
date of and after the entry.

(3) Multiple Appeals. If one party timely files
a notice of appeal, any other party may file a
notice of appeal within 14 days after the date
when the first notice was filed, or within the
time otherwise prescribed by this Rule 4(a),
whichever period ends later.

(4) Effect of a Motion on a Notice of Appeal.

(A) If a party timely files in the district
court any of the following motions under the
Federal Rules of Civil Procedure, the time to
file an appeal runs for all parties from the
entry of the order disposing of the last such
remaining motion:

(i) for judgment under Rule 50(b);

(ii) to amend or make additional factual
findings under Rule 52(b), whether or not
granting the motion would alter the judg-
ment;
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(iii) for attorney’s fees under Rule 54 if
the district court extends the time to ap-
peal under Rule 58;

(iv) to alter or amend the judgment
under Rule 59;

(v) for a new trial under Rule 59; or

(vi) for relief under Rule 60 if the motion
is filed no later than 10 days after the
judgment is entered.

(B)(i) If a party files a notice of appeal
after the court announces or enters a judg-
ment—but before it disposes of any motion
listed in Rule 4(a)(4)(A)—the notice becomes
effective to appeal a judgment or order, in
whole or in part, when the order disposing of
the last such remaining motion is entered.

(ii) A party intending to challenge an
order disposing of any motion listed in Rule
4(a)(4)(A), or a judgment altered or amended
upon such a motion, must file a notice of ap-
peal, or an amended notice of appeal—in
compliance with Rule 3(c)—within the time
prescribed by this Rule measured from the
entry of the order disposing of the last such
remaining motion.—

(iii) No additional fee is required to file an
amended notice.

(5) Motion for Extension of Time.
(A) The district court may extend the time
to file a notice of appeal if:

(i) a party so moves no later than 30 days
after the time prescribed by this Rule 4(a)
expires; and

(ii) regardless of whether its motion is
filed before or during the 30 days after the
time prescribed by this Rule 4(a) expires,
that party shows excusable neglect or good
cause.

(B) A motion filed before the expiration of
the time prescribed in Rule 4(a)(1) or (3) may
be ex parte unless the court requires other-
wise. If the motion is filed after the expira-

(A) A judgment or order is entered for pur-
poses of this Rule 4(a):

(i) if Federal Rule of Civil Procedure
58(a)(1) does not require a separate docu-
ment, when the judgment or order is en-
tered in the civil docket under Federal
Rule of Civil Procedure 79(a); or

(ii) if Federal Rule of Civil Procedure
58(a)(1) requires a separate document,
when the judgment or order is entered in
the civil docket under Federal Rule of
Civil Procedure 79(a) and when the earlier
of these events occurs:

¢ the judgment or order is set forth on
a separate document, or

¢ 150 days have run from entry of the
judgment or order in the civil docket
under Federal Rule of Civil Procedure

79(a).

(B) A failure to set forth a judgment or
order on a separate document when required
by Federal Rule of Civil Procedure 58(a)(1)
does not affect the validity of an appeal
from that judgment or order.

(b) APPEAL IN A CRIMINAL CASE.

(1) Time for Filing a Notice of Appeal.

(A) In a criminal case, a defendant’s notice
of appeal must be filed in the district court
within 10 days after the later of:

(i) the entry of either the judgment or
the order being appealed; or

(ii) the filing of the government’s notice
of appeal.

(B) When the government is entitled to ap-
peal, its notice of appeal must be filed in the
district court within 30 days after the later
of:

(i) the entry of the judgment or order
being appealed; or

(ii) the filing of a notice of appeal by any
defendant.

(2) Filing Before Entry of Judgment. A notice

tion of the prescribed time, notice must be
given to the other parties in accordance
with local rules.

(C) No extension under this Rule 4(a)(b)

of appeal filed after the court announces a de-
cision, sentence, or order—but before the
entry of the judgment or order—is treated as
filed on the date of and after the entry.

may exceed 30 days after the prescribed time
or 10 days after the date when the order
granting the motion is entered, whichever is
later.

(6) Reopening the Time to File an Appeal. The
district court may reopen the time to file an
appeal for a period of 14 days after the date
when its order to reopen is entered, but only if
all the following conditions are satisfied:

(A) the court finds that the moving party
did not receive notice under Federal Rule of
Civil Procedure 77(d) of the entry of the
judgment or order sought to be appealed
within 21 days after entry;

(B) the motion is filed within 180 days
after the judgment or order is entered or
within 7 days after the moving party re-
ceives notice under Federal Rule of Civil
Procedure 77(d) of the entry, whichever is
earlier; and

(C) the court finds that no party would be
prejudiced.

(T) Entry Defined.

(3) Effect of a Motion on a Notice of Appeal.

(A) If a defendant timely makes any of the
following motions under the Federal Rules
of Criminal Procedure, the notice of appeal
from a judgment of conviction must be filed
within 10 days after the entry of the order
disposing of the last such remaining motion,
or within 10 days after the entry of the judg-
ment of conviction, whichever period ends
later. This provision applies to a timely mo-
tion:

(i) for judgment of acquittal under Rule
29;

(ii) for a new trial under Rule 33, but if
based on newly discovered evidence, only if
the motion is made no later than 10 days
after the entry of the judgment; or

(iii) for arrest of judgment under Rule 34.

(B) A notice of appeal filed after the court
announces a decision, sentence, or order—
but before it disposes of any of the motions
referred to in Rule 4(b)(3)(A)—becomes effec-
tive upon the later of the following:
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(i) the entry of the order disposing of the
last such remaining motion; or

(ii) the entry of the judgment of convic-
tion.

(C) A valid notice of appeal is effective—
without amendment—to appeal from an
order disposing of any of the motions re-
ferred to in Rule 4(b)(3)(A).

(4) Motion for Extension of Time. Upon a find-
ing of excusable neglect or good cause, the dis-
trict court may—before or after the time has
expired, with or without motion and notice—
extend the time to file a notice of appeal for
a period not to exceed 30 days from the expira-
tion of the time otherwise prescribed by this
Rule 4(b).

(5) Jurisdiction. The filing of a notice of ap-
peal under this Rule 4(b) does not divest a dis-
trict court of jurisdiction to correct a sen-
tence under Federal Rule of Criminal Proce-
dure 35(a), nor does the filing of a motion
under 35(a) affect the validity of a notice of
appeal filed before entry of the order disposing
of the motion. The filing of a motion under
Federal Rule of Criminal Procedure 35(a) does
not suspend the time for filing a notice of ap-
peal from a judgment of conviction.

(6) Entry Defined. A judgment or order is en-
tered for purposes of this Rule 4(b) when it is
entered on the criminal docket.

(c) APPEAL BY AN INMATE CONFINED IN AN INSTI-
TUTION.

(1) If an inmate confined in an institution
files a notice of appeal in either a civil or a
criminal case, the notice is timely if it is de-
posited in the institution’s internal mail sys-
tem on or before the last day for filing. If an
institution has a system designed for legal
mail, the inmate must use that system to re-
ceive the benefit of this rule. Timely filing
may be shown by a declaration in compliance
with 28 U.S.C. §1746 or by a notarized state-
ment, either of which must set forth the date
of deposit and state that first-class postage
has been prepaid.

(2) If an inmate files the first notice of ap-
peal in a civil case under this Rule 4(c), the 14-
day period provided in Rule 4(a)(3) for another
party to file a notice of appeal runs from the
date when the district court dockets the first
notice.

(3) When a defendant in a criminal case files
a notice of appeal under this Rule 4(c), the 30-
day period for the government to file its no-
tice of appeal runs from the entry of the judg-
ment or order appealed from or from the dis-
trict court’s docketing of the defendant’s no-
tice of appeal, whichever is later.

(d) MISTAKEN FILING IN THE COURT OF APPEALS.
If a notice of appeal in either a civil or a crimi-
nal case is mistakenly filed in the court of ap-
peals, the clerk of that court must note on the
notice the date when it was received and send it
to the district clerk. The notice is then consid-
ered filed in the district court on the date so
noted.

(As amended Apr. 30, 1979, eff. Aug. 1, 1979; Nov.

18, 1988, Pub. L. 100-690, title VII, §7111, 102 Stat.
4419; Apr. 30, 1991, eff. Dec. 1, 1991; Apr. 22, 1993,
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eff. Dec. 1, 1993; Apr. 27, 1995, eff. Dec. 1, 1995;
Apr. 24, 1998, eff. Dec. 1, 1998; Apr. 29, 2002, eff.
Dec. 1, 2002; Apr. 25, 2005, eff. Dec. 1, 2005.)

NOTES OF ADVISORY COMMITTEE ON RULES—1967

Subdivision (a). This subdivision is derived from FRCP
73(a) without any change of substance. The require-
ment that a request for an extension of time for filing
the notice of appeal made after expiration of the time
be made by motion and on notice codifies the result
reached under the present provisions of FRCP 73(a) and
6(b). North Umberland Mining Co. v. Standard Accident
Ins. Co., 193 F.2d 951 (9th Cir., 1952); Cohen v. Plateau
Natural Gas Co., 303 F.2d 273 (10th Cir., 1962); Plant Econ-
omy, Inc. v. Mirror Insulation Co., 308 F.2d 275 (3d Cir.,
1962).

Since this subdivision governs appeals in all civil
cases, it supersedes the provisions of section 25 of the
Bankruptcy Act (11 U.S.C. §48). Except in cases to
which the United States or an officer or agency thereof
is a party, the change is a minor one, since a successful
litigant in a bankruptcy proceeding may, under section
25, oblige an aggrieved party to appeal within 30 days
after entry of judgment—the time fixed by this subdivi-
sion in cases involving private parties only—by serving
him with notice of entry on the day thereof, and by the
terms of section 25 an aggrieved party must in any
event appeal within 40 days after entry of judgment. No
reason appears why the time for appeal in bankruptcy
should not be the same as that in civil cases generally.
Furthermore, section 25 is a potential trap for the un-
initiated. The time for appeal which it provides is not
applicable to all appeals which may fairly be termed
appeals in bankruptcy. Section 25 governs only those
cases referred to in section 24 as ‘‘proceedings in bank-
ruptcy’’ and ‘‘controversies arising in proceedings in
bankruptcy.” Lowenstein v. Reikes, 54 F.2d 481 (2d Cir.,
1931), cert. den., 285 U.S. 539, 52 S.Ct. 311, 76 L.Ed. 932
(1932). The distinction between such cases and other
cases which arise out of bankruptcy is often difficult to
determine. See 2 Moore’s Collier on Bankruptcy 924.12
through 924.36 (1962). As a result it is not always clear
whether an appeal is governed by section 25 or by FRCP
73(a), which is applicable to such appeals in bankruptcy
as are not governed by section 25.

In view of the unification of the civil and admiralty
procedure accomplished by the amendments of the Fed-
eral Rules of Civil Procedure effective July 1, 1966, this
subdivision governs appeals in those civil actions which
involve admiralty or maritime claims and which prior
to that date were known as suits in admiralty.

The only other change possibly effected by this sub-
division is in the time for appeal from a decision of a
district court on a petition for impeachment of an
award of a board of arbitration under the Act of May 20,
1926, c. 347, §9 (44 Stat. 585), 46 U.S.C. §159. The act pro-
vides that a notice of appeal from such a decision shall
be filed within 10 days of the decision. This singular
provision was apparently repealed by the enactment in
1948 of 28 U.S.C. §2107, which fixed 30 days from the date
of entry of judgment as the time for appeal in all ac-
tions of a civil nature except actions in admiralty or
bankruptcy matters or those in which the United
States is a party. But it was not expressly repealed, and
its status is in doubt. See 7 Moore’s Federal Practice
§73.09[2] (1966). The doubt should be resolved, and no
reason appears why appeals in such cases should not be
taken within the time provided for civil cases gener-
ally.

Subdivision (b). This subdivision is derived from
FRCrP 37(a)(2) without change of substance.

NOTES OF ADVISORY COMMITTEE ON RULES—1979
AMENDMENT

Subdivision (a)(1). The words ‘‘(including a civil action
which involves an admiralty or maritime claim and a
proceeding in bankruptcy or a controversy arising
therein),” which appear in the present rule are struck
out as unnecessary and perhaps misleading in suggest-
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ing that there may be other categories that are not ei-
ther civil or criminal within the meaning of Rule 4(a)
and (b).

The phrases ‘“within 30 days of such entry” and
“within 60 days of such entry’ have been changed to
read ‘‘after’ instead of ‘‘or.”” The change is for clarity
only, since the word ‘“‘of”’ in the present rule appears to
be used to mean ‘‘after.” Since the proposed amended
rule deals directly with the premature filing of a notice
of appeal, it was thought useful to emphasize the fact
that except as provided, the period during which a no-
tice of appeal may be filed is the 30 days, or 60 days as
the case may be, following the entry of the judgment or
order appealed from. See Notes to Rule 4(a)(2) and (4),
below.

Subdivision (a)(2). The proposed amendment to Rule
4(a)(2) would extend to civil cases the provisions of
Rule 4(b), dealing with criminal cases, designed to
avoid the loss of the right to appeal by filing the notice
of appeal prematurely. Despite the absence of such a
provision in Rule 4(a) the courts of appeals quite gener-
ally have held premature appeals effective. See, e. g.,
Matter of Grand Jury Empanelled Jan. 21, 1975, 541 F.2d
373 (3d Cir. 1976); Hodge v. Hodge, 507 F.2d 87 (3d Cir.
1976); Song Jook Suh v. Rosenberg, 437 F.2d 1098 (9th Cir.
1971); Ruby v. Secretary of the Navy, 365 F.2d 385 (9th Cir.
1966); Firchau v. Diamond Nat’l Corp., 345 F.2d 469 (9th
Cir. 1965).

The proposed amended rule would recognize this
practice but make an exception in cases in which a post
trial motion has destroyed the finality of the judg-
ment. See Note to Rule 4(a)(4) below.

Subdivision (a)(4). The proposed amendment would
make it clear that after the filing of the specified post
trial motions, a notice of appeal should await disposi-
tion of the motion. Since the proposed amendments to
Rules 3, 10, and 12 contemplate that immediately upon
the filing of the notice of appeal the fees will be paid
and the case docketed in the court of appeals, and the
steps toward its disposition set in motion, it would be
undesirable to proceed with the appeal while the dis-
trict court has before it a motion the granting of which
would vacate or alter the judgment appealed from. See,
e. g., Kieth v. Newcourt, 530 F.2d 826 (8th Cir. 1976).
Under the present rule, since docketing may not take
place until the record is transmitted, premature filing
is much less likely to involve waste effort. See, e. g.,
Stokes v. Peyton’s Inc., 508 F.2d 1287 (5th Cir. 1975). Fur-
ther, since a notice of appeal filed before the disposi-
tion of a post trial motion, even if it were treated as
valid for purposes of jurisdiction, would not embrace
objections to the denial of the motion, it is obviously
preferable to postpone the notice of appeal until after
the motion is disposed of.

The present rule, since it provides for the ‘‘termi-
nation’” of the ‘“‘running”’ of the appeal time, is ambigu-
ous in its application to a notice of appeal filed prior
to a post trial motion filed within the 10 day limit. The
amendment would make it clear that in such circum-
stances the appellant should not proceed with the ap-
peal during pendency of the motion but should file a
new notice of appeal after the motion is disposed of.

Subdivision (a)(5). Under the present rule it is pro-
vided that upon a showing of excusable neglect the dis-
trict court at any time may extend the time for the fil-
ing of a notice of appeal for a period not to exceed 30
days from the expiration of the time otherwise pre-
scribed by the rule, but that if the application is made
after the original time has run, the order may be made
only on motion with such notice as the court deems ap-
propriate.

A literal reading of this provision would require that
the extension be ordered and the notice of appeal filed
within the 30 day period, but despite the surface clarity
of the rule, it has produced considerable confusion. See
the discussion by Judge Friendly in In re Orbitek, 520
F.2d 358 (2d Cir. 1975). The proposed amendment would
make it clear that a motion to extend the time must
be filed no later than 30 days after the expiration of the
original appeal time, and that if the motion is timely
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filed the district court may act upon the motion at a
later date, and may extend the time not in excess of 10
days measured from the date on which the order grant-
ing the motion is entered.

Under the present rule there is a possible implication
that prior to the time the initial appeal time has run,
the district court may extend the time on the basis of
an informal application. The amendment would require
that the application must be made by motion, though
the motion may be made ex parte. After the expiration
of the initial time a motion for the extension of the
time must be made in compliance with the F.R.C.P.
and local rules of the district court. See Note to pro-
posed amended Rule 1, supra. And see Rules 6(d), 7(b) of
the F.R.C.P.

The proposed amended rule expands to some extent
the standard for the grant of an extension of time. The
present rule requires a ‘‘showing of excusable neglect.”
While this was an appropriate standard in cases in
which the motion is made after the time for filing the
notice of appeal has run, and remains so, it has never
fit exactly the situation in which the appellant seeks
an extension before the expiration of the initial time.
In such a case ‘‘good cause,” which is the standard that
is applied in the granting of other extensions of time
under Rule 26(b) seems to be more appropriate.

Subdivision (a)(6). The proposed amendment would
call attention to the requirement of Rule 58 of the
F.R.C.P. that the judgment constitute a separate docu-
ment. See United States v. Indrelunas, 411 U.S. 216 (1973).
When a notice of appeal is filed, the clerk should ascer-
tain whether any judgment designated therein has been
entered in compliance with Rules 58 and 79(a) and if
not, so advise all parties and the district judge. While
the requirement of Rule 48 is not jurisdictional (see
Bankers Trust Co. v. Mallis, 431 U.S. 928 (1977)), compli-
ance is important since the time for the filing of a no-
tice of appeal by other parties is measured by the time
at which the judgment is properly entered.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

The amendment provides a limited opportunity for
relief in circumstances where the notice of entry of a
judgment or order, required to be mailed by the clerk
of the district court pursuant to Rule 77(d) of the Fed-
eral Rules of Civil Procedure, is either not received by
a party or is received so late as to impair the oppor-
tunity to file a timely notice of appeal. The amend-
ment adds a new subdivision (6) allowing a district
court to reopen for a brief period the time for appeal
upon a finding that notice of entry of a judgment or
order was not received from the clerk or a party within
21 days of its entry and that no party would be preju-
diced. By ‘‘prejudice’” the Committee means some ad-
verse consequence other than the cost of having to op-
pose the appeal and encounter the risk of reversal, con-
sequences that are present in every appeal. Prejudice
might arise, for example, if the appellee had taken
some action in reliance on the expiration of the normal
time period for filing a notice of appeal.

Reopening may be ordered only upon a motion filed
within 180 days of the entry of a judgment or order or
within 7 days of receipt of notice of such entry, which-
ever is earlier. This provision establishes an outer time
limit of 180 days for a party who fails to receive timely
notice of entry of a judgment to seek additional time
to appeal and enables any winning party to shorten the
180-day period by sending (and establishing proof of re-
ceipt of) its own notice of entry of a judgment, as au-
thorized by Fed. R. Civ. P. 77(d). Winning parties are
encouraged to send their own notice in order to lessen
the chance that a judge will accept a claim of non-re-
ceipt in the face of evidence that notices were sent by
both the clerk and the winning party. Receipt of a win-
ning party’s notice will shorten only the time for re-
opening the time for appeal under this subdivision,
leaving the normal time periods for appeal unaffected.

If the motion is granted, the district court may re-
open the time for filing a notice of appeal only for a pe-
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riod of 14 days from the date of entry of the order re-
opening the time for appeal.

NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

Note to Paragraph (a)(1). The amendment is intended
to alert readers to the fact that paragraph (a)(4) ex-
tends the time for filing an appeal when certain post-
trial motions are filed. The Committee hopes that
awareness of the provisions of paragraph (a)(4) will pre-
vent the filing of a notice of appeal when a posttrial
tolling motion is pending.

Note to Paragraph (a)(2). The amendment treats a no-
tice of appeal filed after the announcement of a deci-
sion or order, but before its formal entry, as if the no-
tice had been filed after entry. The amendment deletes
the language that made paragraph (a)(2) inapplicable to
a notice of appeal filed after announcement of the dis-
position of a posttrial motion enumerated in paragraph
(a)(4) but before the entry of the order, see Acosta v.
Louisiana Dep’t of Health & Human Resources, 478 U.S.
251 (1986) (per curiam); Alerte v. McGinnis, 898 F.2d 69
(7Tth Cir. 1990). Because the amendment of paragraph
(a)(4) recognizes all notices of appeal filed after an-
nouncement or entry of judgment—even those that are
filed while the posttrial motions enumerated in para-
graph (a)(4) are pending—the amendment of this para-
graph is consistent with the amendment of paragraph
(a)®).

Note to Paragraph (a)(3). The amendment is technical
in nature; no substantive change is intended.

Note to Paragraph (a)(4). The 1979 amendment of this
paragraph created a trap for an unsuspecting litigant
who files a notice of appeal before a posttrial motion,
or while a posttrial motion is pending. The 1979 amend-
ment requires a party to file a new notice of appeal
after the motion’s disposition. Unless a new notice is
filed, the court of appeals lacks jurisdiction to hear the
appeal. Griggs v. Provident Consumer Discount Co., 459
U.S. 56 (1982). Many litigants, especially pro se liti-
gants, fail to file the second notice of appeal, and sev-
eral courts have expressed dissatisfaction with the rule.
See, e.g., Averhart v. Arrendondo, 773 F.2d 919 (7th Cir.
1985); Harcon Barge Co. v. D & G Boat Rentals, Inc., 746
F.2d 278 (5th Cir. 1984), cert. denied, 479 U.S. 930 (1986).

The amendment provides that a notice of appeal filed
before the disposition of a specified posttrial motion
will become effective upon disposition of the motion. A
notice filed before the filing of one of the specified mo-
tions or after the filing of a motion but before disposi-
tion of the motion is, in effect, suspended until the mo-
tion is disposed of, whereupon, the previously filed no-
tice effectively places jurisdiction in the court of ap-
peals.

Because a notice of appeal will ripen into an effective
appeal upon disposition of a posttrial motion, in some
instances there will be an appeal from a judgment that
has been altered substantially because the motion was
granted in whole or in part. Many such appeals will be
dismissed for want of prosecution when the appellant
fails to meet the briefing schedule. But, the appellee
may also move to strike the appeal. When responding
to such a motion, the appellant would have an oppor-
tunity to state that, even though some relief sought in
a posttrial motion was granted, the appellant still
plans to pursue the appeal. Because the appellant’s re-
sponse would provide the appellee with sufficient no-
tice of the appellant’s intentions, the Committee does
not believe that an additional notice of appeal is need-
ed.

The amendment provides that a notice of appeal filed
before the disposition of a posttrial tolling motion is
sufficient to bring the underlying case, as well as any
orders specified in the original notice, to the court of
appeals. If the judgment is altered upon disposition of
a posttrial motion, however, and if a party wishes to
appeal from the disposition of the motion, the party
must amend the notice to so indicate. When a party
files an amended notice, no additional fees are required
because the notice is an amendment of the original and
not a new notice of appeal.
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Paragraph (a)(4) is also amended to include, among
motions that extend the time for filing a notice of ap-
peal, a Rule 60 motion that is served within 10 days
after entry of judgment. This eliminates the difficulty
of determining whether a posttrial motion made within
10 days after entry of a judgment is a Rule 59(e) mo-
tion, which tolls the time for filing an appeal, or a Rule
60 motion, which historically has not tolled the time.
The amendment comports with the practice in several
circuits of treating all motions to alter or amend judg-
ments that are made within 10 days after entry of judg-
ment as Rule 59(e) motions for purposes of Rule 4(a)(4).
See, e.g., Finch v. City of Vernon, 845 F.2d 256 (11th Cir.
1988); Rados v. Celotexr Corp., 809 F.2d 170 (2d Cir. 1986);
Skagerberg v. Oklahoma, 797 F.2d 881 (10th Cir. 1986). To
conform to a recent Supreme Court decision, however—
Budinich v. Becton Dickinson and Co., 486 U.S. 196
(1988)—the amendment excludes motions for attorney’s
fees from the class of motions that extend the filing
time unless a district court, acting under Rule 58, en-
ters an order extending the time for appeal. This
amendment is to be read in conjunction with the
amendment of Fed. R. Civ. P. 58.

Note to subdivision (b). The amendment grammati-
cally restructures the portion of this subdivision that
lists the types of motions that toll the time for filing
an appeal. This restructuring is intended to make the
rule easier to read. No substantive change is intended
other than to add a motion for judgment of acquittal
under Criminal Rule 29 to the list of tolling motions.
Such a motion is the equivalent of a Fed. R. Civ. P.
50(b) motion for judgment notwithstanding the verdict,
which tolls the running of time for an appeal in a civil
case.

The proposed amendment also eliminates an ambigu-
ity from the third sentence of this subdivision. Prior to
this amendment, the third sentence provided that if
one of the specified motions was filed, the time for fil-
ing an appeal would run from the entry of an order de-
nying the motion. That sentence, like the parallel pro-
vision in Rule 4(a)(4), was intended to toll the running
of time for appeal if one of the posttrial motions is
timely filed. In a criminal case, however, the time for
filing the motions runs not from entry of judgment (as
it does in civil cases), but from the verdict or finding
of guilt. Thus, in a criminal case, a posttrial motion
may be disposed of more than 10 days before sentence
is imposed, i.e. before the entry of judgment. United
States v. Hashagen, 816 F.2d 899, 902 n.5 (3d Cir. 1987). To
make it clear that a notice of appeal need not be filed
before entry of judgment, the amendment states that
an appeal may be taken within 10 days after the entry
of an order disposing of the motion, or within 10 days
after the entry of judgment, whichever is later. The
amendment also changes the language in the third sen-
tence providing that an appeal may be taken within 10
days after the entry of an order denying the motion; the
amendment says instead that an appeal may be taken
within 10 days after the entry of an order disposing of
the last such motion outstanding. (Emphasis added) The
change recognizes that there may be multiple posttrial
motions filed and that, although one or more motions
may be granted in whole or in part, a defendant may
still wish to pursue an appeal.

The amendment also states that a notice of appeal
filed before the disposition of any of the posttrial toll-
ing motions becomes effective upon disposition of the
motions. In most circuits this language simply restates
the current practice. See United States v. Cortes, 895 F.2d
1245 (9th Cir.), cert. denied, 495 U.S. 939 (1990). Two cir-
cuits, however, have questioned that practice in light
of the language of the rule, see United States v. Gargano,
826 F.2d 610 (7th Cir. 1987), and United States v. Jones, 669
F.2d 559 (8th Cir. 1982), and the Committee wishes to
clarify the rule. The amendment is consistent with the
proposed amendment of Rule 4(a)(4).

Subdivision (b) is further amended in light of new
Fed. R. Crim. P. 35(c), which authorizes a sentencing
court to correct any arithmetical, technical, or other
clear errors in sentencing within 7 days after imposing
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the sentence. The Committee believes that a sentenc-
ing court should be able to act under Criminal Rule
35(c) even if a notice of appeal has already been filed;
and that a notice of appeal should not be affected by
the filing of a Rule 35(c) motion or by correction of a
sentence under Rule 35(c).

Note to subdivision (c¢). In Houston v. Lack, 487 U.S.
266 (1988), the Supreme Court held that a pro se pris-
oner’s notice of appeal is ‘‘filed” at the moment of de-
livery to prison authorities for forwarding to the dis-
trict court. The amendment reflects that decision. The
language of the amendment is similar to that in Su-
preme Court Rule 29.2.

Permitting an inmate to file a notice of appeal by de-
positing it in an institutional mail system requires ad-
justment of the rules governing the filing of cross-ap-
peals. In a civil case, the time for filing a cross-appeal
ordinarily runs from the date when the first notice of
appeal is filed. If an inmate’s notice of appeal is filed
by depositing it in an institution’s mail system, it is
possible that the notice of appeal will not arrive in the
district court until several days after the ‘‘filing’’ date
and perhaps even after the time for filing a cross-ap-
peal has expired. To avoid that problem, subdivision (c)
provides that in a civil case when an institutionalized
person files a notice of appeal by depositing it in the in-
stitution’s mail system, the time for filing a cross-ap-
peal runs from the district court’s receipt of the notice.
The amendment makes a parallel change regarding the
time for the government to appeal in a criminal case.

NOTES OF ADVISORY COMMITTEE ON RULES—1995
AMENDMENT

Subdivision (a). Fed. R. Civ. P. 50, 52, and 59 were pre-
viously inconsistent with respect to whether certain
postjudgment motions had to be filed or merely served
no later than 10 days after entry of judgment. As a con-
sequence Rule 4(a)(4) spoke of making or serving such
motions rather than filing them. Civil Rules 50, 52, and
59, are being revised to require filing before the end of
the 10-day period. As a consequence, this rule is being
amended to provide that ‘‘filing’”’ must occur within the
10 day period in order to affect the finality of the judg-
ment and extend the period for filing a notice of appeal.

The Civil Rules require the filing of postjudgment
motions ‘‘no later than 10 days after entry of judg-
ment’—rather than ‘“‘within” 10 days—to include post-
judgment motions that are filed before actual entry of
the judgment by the clerk. This rule is amended, there-
fore, to use the same terminology.

The rule is further amended to clarify the fact that
a party who wants to obtain review of an alteration or
amendment of a judgment must file a notice of appeal
or amend a previously filed notice to indicate intent to
appeal from the altered judgment.

COMMITTEE NOTES ON RULES—1998 AMENDMENT

The language and organization of the rule are amend-
ed to make the rule more easily understood. In addition
to changes made to improve the understanding, the Ad-
visory Committee has changed language to make style
and terminology consistent throughout the appellate
rules. These changes are intended to be stylistic only;
in this rule, however, substantive changes are made in
paragraphs (a)(6) and (b)(4), and in subdivision (c).

Subdivision (a), paragraph (1). Although the Advisory
Committee does not intend to make any substantive
changes in this paragraph, cross-references to Rules
4(a)(1)(B) and 4(c) have been added to subparagraph
(@)1)(A).

Subdivision (a), paragraph (4). Item (vi) in subpara-
graph (A) of Rule 4(a)(4) provides that filing a motion
for relief under Fed. R. Civ. P. 60 will extend the time
for filing a notice of appeal if the Rule 60 motion is
filed no later than 10 days after judgment is entered.
Again, the Advisory Committee does not intend to
make any substantive change in this paragraph. But
because Fed. R. Civ. P. 6(a) and Fed. R. App. P. 26(a)
have different methods for computing time, one might
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be uncertain whether the 10-day period referred to in
Rule 4(a)(4) is computed using Civil Rule 6(a) or Appel-
late Rule 26(a). Because the Rule 60 motion is filed in
the district court, and because Fed. R. App. P. 1(a)(2)
says that when the appellate rules provide for filing a
motion in the district court, ‘‘the procedure must com-
ply with the practice of the district court,” the rule
provides that the 10-day period is computed using Fed.
R. Civ. P. 6(a).

Subdivision (a), paragraph (6). Paragraph (6) permits a
district court to reopen the time for appeal if a party
has not received notice of the entry of judgment and no
party would be prejudiced by the reopening. Before re-
opening the time for appeal, the existing rule requires
the district court to find that the moving party was en-
titled to notice of the entry of judgment and did not re-
ceive it ‘‘from the clerk or any party within 21 days of
its entry.” The Advisory Committee makes a sub-
stantive change. The finding must be that the movant
did not receive notice ‘‘from the district court or any
party within 21 days after entry.” This change broadens
the type of notice that can preclude reopening the time
for appeal. The existing rule provides that only notice
from a party or from the clerk bars reopening. The new
language precludes reopening if the movant has re-
ceived notice from ‘‘the court.”

Subdivision (b). Two substantive changes are made in
what will be paragraph (b)(4). The current rule permits
an extension of time to file a notice of appeal if there
is a ‘‘showing of excusable neglect.” First, the rule is
amended to permit a court to extend the time for ‘‘good
cause’ as well as for excusable neglect. Rule 4(a) per-
mits extensions for both reasons in civil cases and the
Advisory Committee believes that ‘‘good cause’ should
be sufficient in criminal cases as well. The amendment
does not limit extensions for good cause to instances in
which the motion for extension of time is filed before
the original time has expired. The rule gives the dis-
trict court discretion to grant extensions for good
cause whenever the court believes it appropriate to do
so provided that the extended period does not exceed 30
days after the expiration of the time otherwise pre-
scribed by Rule 4(b). Second, paragraph (b)(4) is amend-
ed to require only a ‘‘finding”’ of excusable neglect or
good cause and not a ‘‘showing” of them. Because the
rule authorizes the court to provide an extension with-
out a motion, a ‘‘showing’’ is obviously not required; a
“finding”’ is sufficient.

Subdivision (c). Substantive amendments are made in
this subdivision. The current rule provides that if an
inmate confined in an institution files a notice of ap-
peal by depositing it in the institution’s internal mail
system, the notice is timely filed if deposited on or be-
fore the last day for filing. Some institutions have spe-
cial internal mail systems for handling legal mail; such
systems often record the date of deposit of mail by an
inmate, the date of delivery of mail to an inmate, etc.
The Advisory Committee amends the rule to require an
inmate to use the system designed for legal mail, if
there is one, in order to receive the benefit of this sub-
division.

When an inmate uses the filing method authorized by
subdivision (c), the current rule provides that the time
for other parties to appeal begins to run from the date
the district court ‘‘receives’ the inmate’s notice of ap-
peal. The rule is amended so that the time for other
parties begins to run when the district court ‘‘dockets”
the inmate’s appeal. A court may ‘‘receive’” a paper
when its mail is delivered to it even if the mail is not
processed for a day or two, making the date of receipt
uncertain. “Docketing” is an easily identified event.
The change eliminates uncertainty. Paragraph (c)(3) is
further amended to make it clear that the time for the
government to file its appeal runs from the later of the
entry of the judgment or order appealed from or the
district court’s docketing of a defendant’s notice filed
under this paragraph (c).

COMMITTEE NOTES ON RULES—2002 AMENDMENT

Subdivision (a)(1)(C). The federal courts of appeals
have reached conflicting conclusions about whether an
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appeal from an order granting or denying an applica-
tion for a writ of error coram nobis is governed by the
time limitations of Rule 4(a) (which apply in civil
cases) or by the time limitations of Rule 4(b) (which
apply in criminal cases). Compare United States v. Craig,
907 F.2d 653, 6565-57, amended 919 F.2d 57 (Tth Cir. 1990);
United States v. Cooper, 876 F.2d 1192, 1193-94 (56th Cir.
1989); and United States v. Keogh, 391 F.2d 138, 140 (2d Cir.
1968) (applying the time limitations of Rule 4(a)); with
Yasui v. United States, 772 F.2d 1496, 1498-99 (9th Cir.
1985); and United States v. Mills, 430 F.2d 526, 527-28 (8th
Cir. 1970) (applying the time limitations of Rule 4(b)).
A new part (C) has been added to Rule 4(a)(1) to resolve
this conflict by providing that the time limitations of
Rule 4(a) will apply.

Subsequent to the enactment of Fed. R. Civ. P. 60(b)
and 28 U.S.C. §22565, the Supreme Court has recognized
the continued availability of a writ of error coram nobis
in at least one narrow circumstance. In 1954, the Court
permitted a litigant who had been convicted of a crime,
served his full sentence, and been released from prison,
but who was continuing to suffer a legal disability on
account of the conviction, to seek a writ of error coram
nobis to set aside the conviction. United States v. Mor-
gan, 346 U.S. 502 (1954). As the Court recognized, in the
Morgan situation an application for a writ of error
coram nobis ‘‘is of the same general character as [a mo-
tion] under 28 U.S.C. §2255.” Id. at 506 n.4. Thus, it
seems appropriate that the time limitations of Rule
4(a), which apply when a district court grants or denies
relief under 28 U.S.C. §2255, should also apply when a
district court grants or denies a writ of error coram
nobis. In addition, the strong public interest in the
speedy resolution of criminal appeals that is reflected
in the shortened deadlines of Rule 4(b) is not present in
the Morgan situation, as the party seeking the writ of
error coram nobis has already served his or her full sen-
tence.

Notwithstanding Morgan, it is not clear whether the
Supreme Court continues to believe that the writ of
error coram nobis is available in federal court. In civil
cases, the writ has been expressly abolished by Fed. R.
Civ. P. 60(b). In criminal cases, the Supreme Court has
recently stated that it has become ‘‘‘difficult to con-
ceive of a situation’’” in which the writ *‘ ‘would be nec-
essary or appropriate.’’” Carlisle v. United States, 517
U.S. 416, 429 (1996) (quoting United States v. Smith, 331
U.S. 469, 475 n.4 (1947)). The amendment to Rule 4(a)(1)
is not intended to express any view on this issue; rath-
er, it is merely meant to specify time limitations for
appeals.

Rule 4(a)(1)(C) applies only to motions that are in
substance, and not merely in form, applications for
writs of error coram mnobis. Litigants may bring and
label as applications for a writ of error coram nobis
what are in reality motions for a new trial under Fed.
R. Crim. P. 33 or motions for correction or reduction of
a sentence under Fed. R. Crim. P. 35. In such cases, the
time limitations of Rule 4(b), and not those of Rule
4(a), should be enforced.

Changes Made After Publication and Comments. No
changes were made to the text of the proposed amend-
ment or to the Committee Note.

Subdivision (a)(4)(A)(vi). Rule 4(a)(4)(A)(vi) has been
amended to remove a parenthetical that directed that
the 10-day deadline be ‘‘computed using Federal Rule of
Civil Procedure 6(a).”” That parenthetical has become
superfluous because Rule 26(a)(2) has been amended to
require that all deadlines under 11 days be calculated as
they are under Fed. R. Civ. P. 6(a).

Changes Made After Publication and Comments. No
changes were made to the text of the proposed amend-
ment or to the Committee Note.

Subdivision (a)(5)(A)(ii). Rule 4(a)(5)(A) permits the
district court to extend the time to file a notice of ap-
peal if two conditions are met. First, the party seeking
the extension must file its motion no later than 30 days
after the expiration of the time originally prescribed
by Rule 4(a). Second, the party seeking the extension
must show either excusable neglect or good cause. The
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text of Rule 4(a)(5)(A) does not distinguish between mo-
tions filed prior to the expiration of the original dead-
line and those filed after the expiration of the original
deadline. Regardless of whether the motion is filed be-
fore or during the 30 days after the original deadline ex-
pires, the district court may grant an extension if a
party shows either excusable neglect or good cause.

Despite the text of Rule 4(a)(5)(A), most of the courts
of appeals have held that the good cause standard ap-
plies only to motions brought prior to the expiration of
the original deadline and that the excusable neglect
standard applies only to motions brought during the 30
days following the expiration of the original deadline.
See Pontarelli v. Stone, 930 F.2d 104, 109-10 (1st Cir. 1991)
(collecting cases from the Second, Fifth, Sixth, Sev-
enth, Eighth, Ninth, and Eleventh Circuits). These
courts have relied heavily upon the Advisory Commit-
tee Note to the 1979 amendment to Rule 4(a)(5). But the
Advisory Committee Note refers to a draft of the 1979
amendment that was ultimately rejected. The rejected
draft directed that the good cause standard apply only
to motions filed prior to the expiration of the original
deadline. Rule 4(a)(b), as actually amended, did not. See
16A CHARLES ALAN WRIGHT, ET AL., FEDERAL PRACTICE
AND PROCEDURE §3950.3, at 148-49 (2d ed. 1996).

The failure of the courts of appeals to apply Rule
4(a)(5)(A) as written has also created tension between
that rule and Rule 4(b)(4). As amended in 1998, Rule
4(b)(4) permits the district court to extend the time for
filing a notice of appeal in a criminal case for an addi-
tional 30 days upon a finding of excusable neglect or
good cause. Both Rule 4(b)(4) and the Advisory Commit-
tee Note to the 1998 amendment make it clear that an
extension can be granted for either excusable neglect
or good cause, regardless of whether a motion for an ex-
tension is filed before or during the 30 days following
the expiration of the original deadline.

Rule 4(a)(5)(A)(ii) has been amended to correct this
misunderstanding and to bring the rule in harmony in
this respect with Rule 4(b)(4). A motion for an exten-
sion filed prior to the expiration of the original dead-
line may be granted if the movant shows either excus-
able neglect or good cause. Likewise, a motion for an
extension filed during the 30 days following the expira-
tion of the original deadline may be granted if the mov-
ant shows either excusable neglect or good cause.

The good cause and excusable neglect standards have
‘“‘different domains.”” Lorenzen v. Employees Retirement
Plan, 896 F.2d 228, 232 (Tth Cir. 1990). They are not inter-
changeable, and one is not inclusive of the other. The
excusable neglect standard applies in situations in
which there is fault; in such situations, the need for an
extension is usually occasioned by something within
the control of the movant. The good cause standard ap-
plies in situations in which there is no fault—excusable
or otherwise. In such situations, the need for an exten-
sion is usually occasioned by something that is not
within the control of the movant.

Thus, the good cause standard can apply to motions
brought during the 30 days following the expiration of
the original deadline. If, for example, the Postal Serv-
ice fails to deliver a notice of appeal, a movant might
have good cause to seek a post-expiration extension. It
may be unfair to make such a movant prove that its
“neglect’” was excusable, given that the movant may
not have been neglectful at all. Similarly, the excus-
able neglect standard can apply to motions brought
prior to the expiration of the original deadline. For ex-
ample, a movant may bring a pre-expiration motion for
an extension of time when an error committed by the
movant makes it unlikely that the movant will be able
to meet the original deadline.

Changes Made After Publication and Comments. No
changes were made to the text of the proposed amend-
ment. The stylistic changes to the Committee Note
suggested by Judge Newman were adopted. In addition,
two paragraphs were added at the end of the Committee
Note to clarify the difference between the good cause
and excusable neglect standards.

Subdivision (a)(7). Several circuit splits have arisen
out of uncertainties about how Rule 4(a)(7)’s definition
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of when a judgment or order is ‘‘entered” interacts
with the requirement in Fed. R. Civ. P. 58 that, to be
“‘effective,” a judgment must be set forth on a separate
document. Rule 4(a)(7) and Fed. R. Civ. P. 58 have been
amended to resolve those splits.

1. The first circuit split addressed by the amendments
to Rule 4(a)(7) and Fed. R. Civ. P. 58 concerns the ex-
tent to which orders that dispose of post-judgment mo-
tions must be set forth on separate documents. Under
Rule 4(a)(4)(A), the filing of certain post-judgment mo-
tions tolls the time to appeal the underlying judgment
until the “‘entry’’ of the order disposing of the last such
remaining motion. Courts have disagreed about wheth-
er such an order must be set forth on a separate docu-
ment before it is treated as ‘‘entered.’” This disagree-
ment reflects a broader dispute among courts about
whether Rule 4(a)(7) independently imposes a separate
document requirement (a requirement that is distinct
from the separate document requirement that is im-
posed by the Federal Rules of Civil Procedure
(““FRCP”’)) or whether Rule 4(a)(7) instead incorporates
the separate document requirement as it exists in the
FRCP. Further complicating the matter, courts in the
former ‘‘camp’’ disagree among themselves about the
scope of the separate document requirement that they
interpret Rule 4(a)(7) as imposing, and courts in the
latter ‘‘camp’ disagree among themselves about the
scope of the separate document requirement imposed
by the FRCP.

Rule 4(a)(7) has been amended to make clear that it
simply incorporates the separate document require-
ment as it exists in Fed. R. Civ. P. 58. If Fed. R. Civ.
P. 58 does not require that a judgment or order be set
forth on a separate document, then neither does Rule
4(a)(7); the judgment or order will be deemed entered
for purposes of Rule 4(a) when it is entered in the civil
docket. If Fed. R. Civ. P. 58 requires that a judgment or
order be set forth on a separate document, then so does
Rule 4(a)(7); the judgment or order will not be deemed
entered for purposes of Rule 4(a) until it is so set forth
and entered in the civil docket (with one important ex-
ception, described below).

In conjunction with the amendment to Rule 4(a)(7),
Fed. R. Civ. P. 58 has been amended to provide that or-
ders disposing of the post-judgment motions listed in
new Fed. R. Civ. P. 58(a)(1) (which post-judgment mo-
tions include, but are not limited to, the post-judgment
motions that can toll the time to appeal under Rule
4(a)(4)(A)) do not have to be set forth on separate docu-
ments. See Fed. R. Civ. P. 58(a)(1). Thus, such orders are
entered for purposes of Rule 4(a) when they are entered
in the civil docket pursuant to Fed. R. Civ. P. 79(a). See
Rule 4(a)(T)(A)(1).

2. The second circuit split addressed by the amend-
ments to Rule 4(a)(7) and Fed. R. Civ. P. 58 concerns the
following question: When a judgment or order is re-
quired to be set forth on a separate document under
Fed. R. Civ. P. 58 but is not, does the time to appeal the
judgment or order—or the time to bring post-judgment
motions, such as a motion for a new trial under Fed. R.
Civ. P. 59—ever begin to run? According to every cir-
cuit except the First Circuit, the answer is ‘‘no.”” The
First Circuit alone holds that parties will be deemed to
have waived their right to have a judgment or order en-
tered on a separate document three months after the
judgment or order is entered in the civil docket. See
Fiore v. Washington County Community Mental Health
Ctr., 960 F.2d 229, 236 (1st Cir. 1992) (en banc). Other cir-
cuits have rejected this cap as contrary to the relevant
rules. See, e.g., United States v. Haynes, 158 F.3d 1327, 1331
(D.C. Cir. 1998); Hammack v. Baroid Corp., 142 F.3d 266,
269-70 (5th Cir. 1998); Rubin v. Schottenstein, Zox & Dunn,
110 F.3d 1247, 1253 n.4 (6th Cir. 1997), vacated on other
grounds, 143 F.3d 263 (6th Cir. 1998) (en banc). However,
no court has questioned the wisdom of imposing such a
cap as a matter of policy.

Both Rule 4(a)(7)(A) and Fed. R. Civ. P. 58 have been
amended to impose such a cap. Under the amendments,
a judgment or order is generally treated as entered
when it is entered in the civil docket pursuant to Fed.
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R. Civ. P. 79(a). There is one exception: When Fed. R.
Civ. P. 58(a)(1) requires the judgment or order to be set
forth on a separate document, that judgment or order
is not treated as entered until it is set forth on a sepa-
rate document (in addition to being entered in the civil
docket) or until the expiration of 150 days after its
entry in the civil docket, whichever occurs first. This
cap will ensure that parties will not be given forever to
appeal (or to bring a post-judgment motion) when a
court fails to set forth a judgment or order on a sepa-
rate document in violation of Fed. R. Civ. P. 58(a)(1).

3. The third circuit split—this split addressed only by
the amendment to Rule 4(a)(7)—concerns whether the
appellant may waive the separate document require-
ment over the objection of the appellee. In Bankers
Trust Co. v. Mallis, 435 U.S. 381, 387 (1978) (per curiam),
the Supreme Court held that the ‘‘parties to an appeal
may waive the separate-judgment requirement of Rule
58.”” Specifically, the Supreme Court held that when a
district court enters an order and ‘‘clearly evidence[s]
its intent that the . . . order . . . represent[s] the final
decision in the case,” the order is a ‘‘final decision’ for
purposes of 28 U.S.C. §1291, even if the order has not
been set forth on a separate document for purposes of
Fed. R. Civ. P. 58. Id. Thus, the parties can choose to
appeal without waiting for the order to be set forth on
a separate document.

Courts have disagreed about whether the consent of
all parties is necessary to waive the separate document
requirement. Some circuits permit appellees to object
to attempted Mallis waivers and to force appellants to
return to the trial court, request that judgment be set
forth on a separate document, and appeal a second
time. See, e.g., Selletti v. Carey, 173 F.3d 104, 109-10 (2d
Cir. 1999); Williams v. Borg, 139 F.3d 737, 739-40 (9th Cir.
1998); Silver Star Enters., Inc. v. M/V Saramacca, 19 F.3d
1008, 1013 (5th Cir. 1994). Other courts disagree and per-
mit Mallis waivers even if the appellee objects. See, e.g.,
Haynes, 1568 F.3d at 1331; Miller v. Artistic Cleaners, 153
F.3d 781, 783-84 (Tth Cir. 1998); Alvord-Polk, Inc. v. F.
Schumacher & Co., 37 F.3d 996, 1006 n.8 (3d Cir. 1994).

New Rule 4(a)(7)(B) is intended both to codify the Su-
preme Court’s holding in Muallis and to make clear that
the decision whether to waive the requirement that the
judgment or order be set forth on a separate document
is the appellant’s alone. It is, after all, the appellant
who needs a clear signal as to when the time to file a
notice of appeal has begun to run. If the appellant
chooses to bring an appeal without waiting for the
judgment or order to be set forth on a separate docu-
ment, then there is no reason why the appellee should
be able to object. All that would result from honoring
the appellee’s objection would be delay.

4. The final circuit split addressed by the amendment
to Rule 4(a)(7) concerns the question whether an appel-
lant who chooses to waive the separate document re-
quirement must appeal within 30 days (60 days if the
government is a party) from the entry in the civil
docket of the judgment or order that should have been
set forth on a separate document but was not. In Town-
send v. Lucas, 745 F.2d 933 (6th Cir. 1984), the district
court dismissed a 28 U.S.C. §2254 action on May 6, 1983,
but failed to set forth the judgment on a separate docu-
ment. The plaintiff appealed on January 10, 1984. The
Fifth Circuit dismissed the appeal, reasoning that, if
the plaintiff waived the separate document require-
ment, then his appeal would be from the May 6 order,
and if his appeal was from the May 6 order, then it was
untimely under Rule 4(a)(1). The Fifth Circuit stressed
that the plaintiff could return to the district court,
move that the judgment be set forth on a separate doc-
ument, and appeal from that judgment within 30 days.
Id. at 934. Several other cases have embraced the Town-
send approach. See, e.g., Armstrong v. Ahitow, 36 F.3d 574,
575 (Tth Cir. 1994) (per curiam); Hughes v. Halifax County
Sch. Bd., 823 F.2d 832, 835-36 (4th Cir. 1987); Harris v.
McCarthy, 790 F.2d 753, 756 n.1 (9th Cir. 1986).

Those cases are in the distinct minority. There are
numerous cases in which courts have heard appeals
that were not filed within 30 days (60 days if the gov-
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ernment was a party) from the judgment or order that
should have been set forth on a separate document but
was not. See, e.g., Haynes, 158 F.3d at 1330-31; Clough v.
Rush, 959 F.2d 182, 186 (10th Cir. 1992); McCalden v. Cali-
fornia Library Ass’n, 955 F.2d 1214, 1218-19 (9th Cir. 1990).
In the view of these courts, the remand in Townsend
was ‘‘precisely the purposeless spinning of wheels ab-
jured by the Court in the [Mallis] case.” 156B CHARLES
ALAN WRIGHT ET AL., FEDERAL PRACTICE AND PROCE-
DURE §3915, at 259 n.8 (3d ed. 1992).

The Committee agrees with the majority of courts
that have rejected the Townsend approach. In drafting
new Rule 4(a)(7)(B), the Committee has been careful to
avoid phrases such as ‘‘otherwise timely appeal’” that
might imply an endorsement of Townsend.

Changes Made After Publication and Comments. No
changes were made to the text of proposed Rule
4(a)(7)(B) or to the third or fourth numbered sections of
the Committee Note, except that, in several places, ref-
erences to a judgment being ‘‘entered’” on a separate
document were changed to references to a judgment
being ‘‘set forth” on a separate document. This was to
maintain stylistic consistency. The appellate rules and
the civil rules consistently refer to ‘‘entering” judg-
ments on the civil docket and to ‘‘setting forth” judg-
ments on separate documents.

Two major changes were made to the text of proposed
Rule 4(a)(7)(A)—one substantive and one stylistic. The
substantive change was to increase the ‘‘cap’ from 60
days to 150 days. The Appellate Rules Committee and
the Civil Rules Committee had to balance two concerns
that are implicated whenever a court fails to enter its
final decision on a separate document. On the one hand,
potential appellants need a clear signal that the time
to appeal has begun to run, so that they do not un-
knowingly forfeit their rights. On the other hand, the
time to appeal cannot be allowed to run forever. A
party who receives no notice whatsoever of a judgment
has only 180 days to move to reopen the time to appeal
from that judgment. See Rule 4(a)(6)(A). It hardly seems
fair to give a party who does receive notice of a judg-
ment an unlimited amount of time to appeal, merely
because that judgment was not set forth on a separate
piece of paper. Potential appellees and the judicial sys-
tem need some limit on the time within which appeals
can be brought.

The 150-day cap properly balances these two con-
cerns. When an order is not set forth on a separate doc-
ument, what signals litigants that the order is final
and appealable is a lack of further activity from the
court. A 60-day period of inactivity is not sufficiently
rare to signal to litigants that the court has entered its
last order. By contrast, 150 days of inactivity is much
less common and thus more clearly signals to litigants
that the court is done with their case.

The major stylistic change to Rule 4(a)(7) requires
some explanation. In the published draft, proposed Rule
4(a)(T)(A) provided that ‘‘[a] judgment or order is en-
tered for purposes of this Rule 4(a) when it is entered
for purposes of Rule 58(b) of the Federal Rules of Civil
Procedure.” In other words, Rule 4(a)(7)(A) told readers
to look to FRCP 58(b) to ascertain when a judgment is
entered for purposes of starting the running of time to
appeal. Sending appellate lawyers to the civil rules to
discover when time began to run for purposes of the ap-
pellate rules was itself somewhat awkward, but it was
made more confusing by the fact that, when readers
went to proposed FRCP 58(b), they found this introduc-
tory clause: ‘“‘Judgment is entered for purposes of Rules
50, 52, 54(d)(2)(B), 59, 60, and 62 when . . .”

This introductory clause was confusing for both ap-
pellate lawyers and trial lawyers. It was confusing for
appellate lawyers because Rule 4(a)(7) informed them
that FRCP 58(b) would tell them when the time begins
to run for purposes of the appellate rules, but when they
got to FRCP 58(b) they found a rule that, by its terms,
dictated only when the time begins to run for purposes
of certain civil rules. The introductory clause was con-
fusing for trial lawyers because FRCP 58(b) described
when judgment is entered for some purposes under the
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civil rules, but then was completely silent about when
judgment is entered for other purposes.

To avoid this confusion, the Civil Rules Committee,
on the recommendation of the Appellate Rules Com-
mittee, changed the introductory clause in FRCP 58(b)
to read simply: ‘‘Judgment is entered for purposes of
these Rules when . . . .” In addition, Rule 4(a)(7)(A) was
redrafted [A redraft of Rule 4(a)(7) was faxed to mem-
bers of the Appellate Rules Committee two weeks after
our meeting in New Orleans. The Committee consented
to the redraft without objection.] so that the triggering
events for the running of the time to appeal (entry in
the civil docket, and being set forth on a separate docu-
ment or passage of 150 days) were incorporated directly
into Rule 4(a)(7), rather than indirectly through a ref-
erence to FRCP 58(b). This eliminates the need for ap-
pellate lawyers to examine Rule 58(b) and any chance
that Rule 58(b)’s introductory clause (even as modified)
might confuse them.

We do not believe that republication of Rule 4(a)(7) or
FRCP 58 is necessary. In substance, rewritten Rule
4(a)(T)(A) and FRCP 58(b) operate identically to the
published versions, except that the 60-day cap has been
replaced with a 150-day cap—a change that was sug-
gested by some of the commentators and that makes
the cap more forgiving.

Subdivision (b)(5). Federal Rule of Criminal Procedure
35(a) permits a district court, acting within 7 days after
the imposition of sentence, to correct an erroneous sen-
tence in a criminal case. Some courts have held that
the filing of a motion for correction of a sentence sus-
pends the time for filing a notice of appeal from the
judgment of conviction. See, e.g., United States v.
Carmouche, 138 F.3d 1014, 1016 (bth Cir. 1998) (per cu-
riam); United States v. Morillo, 8 F.3d 864, 869 (1st Cir.
1993). Those courts establish conflicting timetables for
appealing a judgment of conviction after the filing of a
motion to correct a sentence. In the First Circuit, the
time to appeal is suspended only for the period provided
by Fed. R. Crim. P. 35(a) for the district court to cor-
rect a sentence; the time to appeal begins to run again
once 7 days have passed after sentencing, even if the
motion is still pending. By contrast, in the Fifth Cir-
cuit, the time to appeal does not begin to run again
until the district court actually issues an order dispos-
ing of the motion.

Rule 4(b)(5) has been amended to eliminate the incon-
sistency concerning the effect of a motion to correct a
sentence on the time for filing a notice of appeal. The
amended rule makes clear that the time to appeal con-
tinues to run, even if a motion to correct a sentence is
filed. The amendment is consistent with Rule
4(b)(3)(A), which lists the motions that toll the time to
appeal, and notably omits any mention of a Fed. R.
Crim. P. 35(a) motion. The amendment also should pro-
mote certainty and minimize the likelihood of confu-
sion concerning the time to appeal a judgment of con-
viction.

If a district court corrects a sentence pursuant to
Fed. R. Crim. P. 35(a), the time for filing a notice of ap-
peal of the corrected sentence under Rule 4(b)(1) would
begin to run when the court enters a new judgment re-
flecting the corrected sentence.

Changes Made After Publication and Comments. The ref-
erence to Federal Rule of Criminal Procedure 35(c) was
changed to Rule 35(a) to reflect the pending amend-
ment of Rule 35. The proposed amendment to Criminal
Rule 35, if approved, will take effect at the same time
that the proposed amendment to Appellate Rule 4 will
take effect, if approved.

COMMITTEE NOTES ON RULES—2005 AMENDMENT

Rule 4(a)(6) has permitted a district court to reopen
the time to appeal a judgment or order upon finding
that four conditions were satisfied. First, the district
court had to find that the appellant did not receive no-
tice of the entry of the judgment or order from the dis-
trict court or any party within 21 days after the judg-
ment or order was entered. Second, the district court
had to find that the appellant moved to reopen the
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time to appeal within 7 days after the appellant re-
ceived notice of the entry of the judgment or order.
Third, the district court had to find that the appellant
moved to reopen the time to appeal within 180 days
after the judgment or order was entered. Finally, the
district court had to find that no party would be preju-
diced by the reopening of the time to appeal.

Rule 4(a)(6) has been amended to specify more clearly
what type of ‘‘notice’” of the entry of a judgment or
order precludes a party from later moving to reopen
the time to appeal. In addition, Rule 4(a)(6) has been
amended to address confusion about what type of ‘‘no-
tice’ triggers the 7-day period to bring a motion to re-
open. Finally, Rule 4(a)(6) has been reorganized to set
forth more logically the conditions that must be met
before a district court may reopen the time to appeal.

Subdivision (a)(6)(A). Former subdivision (a)(6)(B) has
been redesignated as subdivision (a)(6)(A), and one sub-
stantive change has been made. As amended, the sub-
division will preclude a party from moving to reopen
the time to appeal a judgment or order only if the
party receives (within 21 days) formal notice of the
entry of that judgment or order under Civil Rule 77(d).
No other type of notice will preclude a party.

The reasons for this change take some explanation.
Prior to 1998, former subdivision (a)(6)(B) permitted a
district court to reopen the time to appeal if it found
‘“‘that a party entitled to notice of the entry of a judg-
ment or order did not receive such notice from the
clerk or any party within 21 days of its entry.” The
rule was clear that the ‘‘notice” to which it referred
was the notice required under Civil Rule 77(d), which
must be served by the clerk pursuant to Civil Rule 5(b)
and may also be served by a party pursuant to that
same rule. In other words, prior to 1998, former subdivi-
sion (a)(6)(B) was clear that, if a party did not receive
formal notice of the entry of a judgment or order under
Civil Rule 77(d), that party could later move to reopen
the time to appeal (assuming that the other require-
ments of subdivision (a)(6) were met).

In 1998, former subdivision (a)(6)(B) was amended to
change the description of the type of notice that would
preclude a party from moving to reopen. As a result of
the amendment, former subdivision (a)(6)(B) no longer
referred to the failure of the moving party to receive
‘“‘such notice’’—that is, the notice required by Civil
Rule 77(d)—but instead referred to the failure of the
moving party to receive ‘‘the notice.” And former sub-
division (a)(6)(B) no longer referred to the failure of the
moving party to receive notice from ‘‘the clerk or any
party,” both of whom are explicitly mentioned in Civil
Rule 77(d). Rather, former subdivision (a)(6)(B) referred
to the failure of the moving party to receive notice
from ‘‘the district court or any party.”

The 1998 amendment meant, then, that the type of
notice that precluded a party from moving to reopen
the time to appeal was no longer limited to Civil Rule
T7(d) notice. Under the 1998 amendment, some type of
notice, in addition to Civil Rule 77(d) notice, precluded
a party. But the text of the amended rule did not make
clear what type of notice qualified. This was an invita-
tion for litigation, confusion, and possible circuit
splits.

To avoid such problems, former subdivision
(a)(6)(B)—new subdivision (a)(6)(A)—has been amended
to restore its pre-1998 simplicity. Under new subdivi-
sion (a)(6)(A), if the court finds that the moving party
was not notified under Civil Rule 77(d) of the entry of
the judgment or order that the party seeks to appeal
within 21 days after that judgment or order was en-
tered, then the court is authorized to reopen the time
to appeal (if all of the other requirements of subdivi-
sion (a)(6) are met). Because Civil Rule 77(d) requires
that notice of the entry of a Judgment or order be for-
mally served under Civil Rule 5(b), any notice that is
not so served will not operate to preclude the reopening
of the time to appeal under new subdivision (a)(6)(A).

Subdivision (a)(6)(B). Former subdivision (a)(6)(A) re-
quired a party to move to reopen the time to appeal
“within 7 days after the moving party receives notice
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of the entry [of the judgment or order sought to be ap-
pealed].” Former subdivision (a)(6)(A) has been redesig-
nated as subdivision (a)(6)(B), and one important sub-
stantive change has been made: The subdivision now
makes clear that only formal notice of the entry of a
judgment or order under Civil Rule 77(d) will trigger
the 7-day period to move to reopen the time to appeal.

The circuits have been split over what type of ‘‘no-
tice” is sufficient to trigger the 7-day period. The ma-
jority of circuits that addressed the question held that
only written notice was sufficient, although nothing in
the text of the rule suggested such a limitation. See,
e.g., Bass v. United States Dep’t of Agric., 211 F.3d 959, 963
(5th Cir. 2000). By contrast, the Ninth Circuit held that
while former subdivision (a)(6)(A) did not require writ-
ten notice, ‘‘the quality of the communication [had to]
rise to the functional equivalent of written notice.”
Nguyen v. Southwest Leasing & Rental, Inc., 282 F.3d 1061,
1066 (9th Cir. 2002). Other circuits suggested in dicta
that former subdivision (a)(6)(A) required only ‘‘actual
notice,”” which, presumably, could have included oral
notice that was not ‘‘the functional equivalent of writ-
ten notice.” See, e.g., Lowry v. McDonnell Douglas Corp.,
211 F.3d 457, 464 (8th Cir. 2000). And still other circuits
read into former subdivision (a)(6)(A) restrictions that
appeared only in former subdivision (a)(6)(B) (such as
the requirement that notice be received ‘‘from the dis-
trict court or any party,” see Benavides v. Bureau of
Prisons, 79 F.3d 1211, 1214 (D.C. Cir. 1996)) or that ap-
peared in neither former subdivision (a)(6)(A) nor
former subdivision (a)(6)(B) (such as the requirement
that notice be served in the manner prescribed by Civil
Rule 5, see Ryan v. First Unum Life Ins. Co., 174 F.3d 302,
304-05 (2d Cir. 1999)).

Former subdivision (a)(6)(A)—new subdivision
(a)(6)(B)—has been amended to resolve this circuit split
by providing that only formal notice of the entry of a
judgment or order under Civil Rule 77(d) will trigger
the 7-day period. Using Civil Rule 77(d) notice as the
trigger has two advantages: First, because Civil Rule
T7(d) is clear and familiar, circuit splits are unlikely to
develop over its meaning. Second, because Civil Rule
77(d) notice must be served under Civil Rule 5(b), estab-
lishing whether and when such notice was provided
should generally not be difficult.

Using Civil Rule 77(d) notice to trigger the 7-day pe-
riod will not unduly delay appellate proceedings. Rule
4(a)(6) applies to only a small number of cases—cases in
which a party was not notified of a judgment or order
by either the clerk or another party within 21 days
after entry. Even with respect to those cases, an appeal
cannot be brought more than 180 days after entry, no
matter what the circumstances. In addition, Civil Rule
T7(d) permits parties to serve notice of the entry of a
judgment or order. The winning party can prevent Rule
4(a)(6) from even coming into play simply by serving
notice of entry within 21 days. Failing that, the win-
ning party can always trigger the 7-day deadline to
move to reopen by serving belated notice.

Changes Made After Publication and Comments. No
change was made to the text of subdivision (A)—regard-
ing the type of notice that precludes a party from later
moving to reopen the time to appeal—and only minor
stylistic changes were made to the Committee Note to
subdivision (A).

A substantial change was made to subdivision (B)—
regarding the type of notice that triggers the 7-day
deadline for moving to reopen the time to appeal.
Under the published version of subdivision (B), the 7-
day deadline would have been triggered when ‘‘the mov-
ing party receives or observes written notice of the
entry from any source.” The Committee was attempt-
ing to implement an ‘‘eyes/ears’ distinction: The 7-day
period was triggered when a party learned of the entry
of a judgment or order by reading about it (whether on
a piece of paper or a computer screen), but was not
triggered when a party merely heard about it.

Above all else, subdivision (B) should be clear and
easy to apply; it should neither risk opening another
circuit split over its meaning nor create the need for a
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lot of factfinding by district courts. After considering
the public comments—and, in particular, the comments
of two committees of the California bar—the Commit-
tee decided that subdivision (B) could do better on both
counts. The published standard—‘‘receives or observes
written notice of the entry from any source’—was
awkward and, despite the guidance of the Committee
Note, was likely to give courts problems. Even if the
standard had proved to be sufficiently clear, district
courts would still have been left to make factual find-
ings about whether a particular attorney or party ‘‘re-
ceived” or ‘‘observed’” notice that was written or elec-
tronic.

The Committee concluded that the solution sug-
gested by the California bar—using Civil Rule 77(d) no-
tice to trigger the 7-day period—made a lot of sense.
The standard is clear; no one doubts what it means to
be served with notice of the entry of judgment under
Civil Rule 77(d). The standard is also unlikely to give
rise to many factual disputes. Civil Rule 77(d) notice
must be formally served under Civil Rule 5(b), so estab-
lishing the presence or absence of such notice should be
relatively easy. And, for the reasons described in the
Committee Note, using Civil Rule 77(d) as the trigger
will not unduly delay appellate proceedings.

For these reasons, the Committee amended subdivi-
sion (B) so that the 7-day deadline will be triggered
only by notice of the entry of a judgment or order that
is served under Civil Rule 77(d). (Corresponding changes
were made to the Committee Note.) The Committee
does not believe that the amendment needs to be pub-
lished again for comment, as the issue of what type of
notice should trigger the 7-day deadline has already
been addressed by commentators, the revised version of
subdivision (B) is far more forgiving than the published
version, and it is highly unlikely that the revised ver-
sion will be found ambiguous in any respect.

REFERENCES IN TEXT

The Federal Rules of Civil Procedure, referred to in
subd. (a)(4), (6), and (7), are set out in this Appendix.

The Federal Rules of Criminal Procedure, referred to
in subd. (b)(3), (), are set out in the Appendix to Title
18, Crimes and Criminal Procedure.

AMENDMENT BY PUBLIC LAW

1988—Subd. (b). Pub. L. 100-690 inserted (i)’ and ‘“‘or
(ii) a notice of appeal by the Government’’ in first sen-
tence, and ‘(i) and ‘‘or (ii) a notice of appeal by any
defendant’ in fifth sentence.

Rule 5. Appeal by Permission

(a) PETITION FOR PERMISSION TO APPEAL.

(1) To request permission to appeal when an
appeal is within the court of appeals’ discre-
tion, a party must file a petition for permis-
sion to appeal. The petition must be filed with
the circuit clerk with proof of service on all
other parties to the district-court action.

(2) The petition must be filed within the
time specified by the statute or rule authoriz-
ing the appeal or, if no such time is specified,
within the time provided by Rule 4(a) for filing
a notice of appeal.

(3) If a party cannot petition for appeal un-
less the district court first enters an order
granting permission to do so or stating that
the necessary conditions are met, the district
court may amend its order, either on its own
or in response to a party’s motion, to include
the required permission or statement. In that
event, the time to petition runs from entry of
the amended order.

(b) CONTENTS OF THE PETITION; ANSWER OR
CROSS-PETITION; ORAL ARGUMENT.
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(1) The petition must include the following:

(A) the facts necessary to understand the
question presented;

(B) the question itself;

(C) the relief sought;

(D) the reasons why the appeal should be
allowed and is authorized by a statute or
rule; and

(E) an attached copy of:

(i) the order, decree, or judgment com-
plained of and any related opinion or
memorandum, and

(ii) any order stating the district court’s
permission to appeal or finding that the
necessary conditions are met.

(2) A party may file an answer in opposition
or a cross-petition within 7 days after the peti-
tion is served.

(3) The petition and answer will be submit-
ted without oral argument unless the court of
appeals orders otherwise.

(c) FORM OF PAPERS; NUMBER OF COPIES. All
papers must conform to Rule 32(c)(2). Except by
the court’s permission, a paper must not exceed
20 pages, exclusive of the disclosure statement,
the proof of service, and the accompanying doc-
uments required by Rule 5(b)(1)(E). An original
and 3 copies must be filed unless the court re-
quires a different number by local rule or by
order in a particular case.

(d) GRANT OF PERMISSION; FEES; COST BOND;
FILING THE RECORD.

(1) Within 10 days after the entry of the
order granting permission to appeal, the ap-
pellant must:

(A) pay the district clerk all required fees;
and

(B) file a cost bond if required under Rule
7.

(2) A notice of appeal need not be filed. The
date when the order granting permission to
appeal is entered serves as the date of the no-
tice of appeal for calculating time under these
rules.

(3) The district clerk must notify the circuit
clerk once the petitioner has paid the fees.
Upon receiving this notice, the circuit clerk
must enter the appeal on the docket. The
record must be forwarded and filed in accord-
ance with Rules 11 and 12(c).

(As amended Apr. 30, 1979, eff. Aug. 1, 1979; Apr.
29, 1994, eff. Dec. 1, 1994; Apr. 24, 1998, eff. Dec. 1,
1998; Apr. 29, 2002, eff. Dec. 1, 2002.)

NOTES OF ADVISORY COMMITTEE ON RULES—1967

This rule is derived in the main from Third Circuit
Rule 11(2), which is similar to the rule governing ap-
peals under 28 U.S.C. §1292(b) in a majority of the cir-
cuits. The second sentence of subdivision (a) resolves a
conflict over the question of whether the district court
can amend an order by supplying the statement re-
quired by §1292(b) at any time after entry of the order,
with the result that the time fixed by the statute com-
mences to run on the date of entry of the order as
amended. Compare Milbert v. Bison Laboratories, 260 F.2d
431 (3d Cir., 1958) with Sperry Rand Corporation v. Bell
Telephone Laboratories, 272 F.2d (2d Cir., 1959),
Hadjipateras v. Pacifica, S.A., 290 F.2d 697 (5th Cir., 1961),
and Houston Fearless Corporation v. Teter, 313 F.2d 91
(10th Cir., 1962). The view taken by the Second, Fifth
and Tenth Circuits seems theoretically and practically
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sound, and the rule adopts it. Although a majority of
the circuits now require the filing of a notice of appeal
following the grant of permission to appeal, filing of
the notice serves no function other than to provide a
time from which the time for transmitting the record
and docketing the appeal begins to run.

NOTES OF ADVISORY COMMITTEE ON RULES—1979
AMENDMENT

The proposed amendment adapts to the practice in
appeals from interlocutory orders under 28 U.S.C.
§1292(b) the provisions of proposed Rule 3(e) above, re-
quiring payment of all fees in the district court upon
the filing of the notice of appeal. See Note to proposed
amended Rule 3(e), supra.

NOTES OF ADVISORY COMMITTEE ON RULES—1994
AMENDMENT

Subdivision (c). The amendment makes it clear that a
court may require a different number of copies either
by rule or by order in an individual case. The number
of copies of any document that a court of appeals needs
varies depending upon the way in which the court con-
ducts business. The internal operation of the courts of
appeals necessarily varies from circuit to circuit be-
cause of differences in the number of judges, the geo-
graphic area included within the circuit, and other
such factors. Uniformity could be achieved only by set-
ting the number of copies artificially high so that par-
ties in all circuits file enough copies to satisfy the
needs of the court requiring the greatest number. Rath-
er than do that, the Committee decided to make it
clear that local rules may require a greater or lesser
number of copies and that, if the circumstances of a
particular case indicate the need for a different number
of copies in that case, the court may so order.

COMMITTEE NOTES ON RULES—1998 AMENDMENT

In 1992 Congress added subsection (e) to 28 U.S.C.
§1292. Subsection (e) says that the Supreme Court has
power to prescribe rules that ‘‘provide for an appeal of
an interlocutory decision to the courts of appeals that
is not otherwise provided for” in section 1292. The
amendment of Rule 5 was prompted by the possibility
of new rules authorizing additional interlocutory ap-
peals. Rather than add a separate rule governing each
such appeal, the Committee believes it is preferable to
amend Rule 5 so that is will govern all such appeals.

In addition the Federal Courts Improvement Act of
1996, Pub. L. 104-317, abolished appeals by permission
under 28 U.S.C. §636(c)(5), making Rule 5.1 obsolete.

This new Rule 5 is intended to govern all discre-
tionary appeals from district-court orders, judgments,
or decrees. At this time that includes interlocutory ap-
peals under 28 U.S.C. §1292(b), (c)(1), and (d)(1) & (2). If
additional interlocutory appeals are authorized under
§1292(e), the new Rule is intended to govern them if the
appeals are discretionary.

Subdivision (a). Paragraph (a)(1) says that when grant-
ing an appeal is within a court of appeals’ discretion, a
party may file a petition for permission to appeal. The
time for filing provision states only that the petition
must be filed within the time provided in the statute or
rule authorizing the appeal or, if no such time is speci-
fied, within the time provided by Rule 4(a) for filing a
notice of appeal.

Section 1292(b), (¢), and (d) provide that the petition
must be filed within 10 days after entry of the order
containing the statement prescribed in the statute. Ex-
isting Rule 5(a) provides that if a district court amends
an order to contain the prescribed statement, the peti-
tion must be filed within 10 days after entry of the
amended order. The new rule similarly says that if a
party cannot petition without the district court’s per-
mission or statement that necessary circumstances are
present, the district court may amend its order to in-
clude such a statement and the time to petition runs
from the entry of the amended order.

The provision that the Rule 4(a) time for filing a no-
tice of appeal should apply if the statute or rule is si-
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lent about the filing time was drawn from existing Rule
5.1.

Subdivision (b). The changes made in the provisions in
paragraph (b)(1) are intended only to broaden them suf-
ficiently to make them appropriate for all discre-
tionary appeals.

In paragraph (b)(2) a uniform time—7 days—is estab-
lished for filing an answer in opposition or cross-peti-
tion. Seven days is the time for responding under exist-
ing Rule 5 and is an appropriate length of time when
dealing with an interlocutory appeal. Although exist-
ing Rule 5.1 provides 14 days for responding, the Com-
mittee does not believe that the longer response time
is necessary.

Subdivision (c). Subdivision (¢) is substantively un-
changed.

Subdivision (d). Paragraph (d)(2) is amended to state
that ‘“‘the date when the order granting permission to
appeal is entered serves as the date of the notice of ap-
peal” for purposes of calculating time under the rules.
That language simply clarifies existing practice.

COMMITTEE NOTES ON RULES—2002 AMENDMENT

Subdivision (c). A petition for permission to appeal, a
cross-petition for permission to appeal, and an answer
to a petition or cross-petition for permission to appeal
are all ‘‘other papers’ for purposes of Rule 32(¢)(2), and
all of the requirements of Rule 32(a) apply to those pa-
pers, except as provided in Rule 32(c)(2). During the 1998
restyling of the Federal Rules of Appellate Procedure,
Rule 5(c) was inadvertently changed to suggest that
only the requirements of Rule 32(a)(1) apply to such pa-
pers. Rule 5(c) has been amended to correct that error.

Rule 5(c) has been further amended to limit the
length of papers filed under Rule 5.

Changes Made After Publication and Comments. No
changes were made to the text of the proposed amend-
ment or to the Committee Note.

[Rule 5.1. Appeal by Leave under 28 U.S.C.
§636(c)(5)] (Abrogated Apr. 24, 1998, eff. Dec.
1, 1998)

COMMITTEE NOTES ON RULES—1998 AMENDMENT

The Federal Courts Improvement Act of 1996, Pub. L.
No. 104-317, abolished appeals by permission under 28
U.S.C. §636(c)(5), making Rule 5.1 obsolete. Rule 5.1 is,
therefore, abrogated.

Rule 6. Appeal in a Bankruptcy Case from a
Final Judgment, Order, or Decree of a Dis-
trict Court or Bankruptcy Appellate Panel

(a) APPEAL FROM A JUDGMENT, ORDER, OR DE-
CREE OF A DISTRICT COURT EXERCISING ORIGINAL
JURISDICTION IN A BANKRUPTCY CASE. An appeal
to a court of appeals from a final judgment,
order, or decree of a district court exercising ju-
risdiction under 28 U.S.C. §1334 is taken as any
other civil appeal under these rules.

(b) APPEAL FROM A JUDGMENT, ORDER, OR DE-
CREE OF A DISTRICT COURT OR BANKRUPTCY AP-
PELLATE PANEL EXERCISING APPELLATE JURISDIC-
TION IN A BANKRUPTCY CASE.

(1) Applicability of Other Rules. These rules
apply to an appeal to a court of appeals under
28 U.S.C. §1568(d) from a final judgment, order,
or decree of a district court or bankruptcy ap-
pellate panel exercising appellate jurisdiction
under 28 U.S.C. §158(a) or (b). But there are 3
exceptions:

(A) Rules 4(a)(4), 4(b), 9, 10, 11, 12(b), 13-20,

22-23, and 24(b) do not apply;

(B) the reference in Rule 3(c) to “Form 1 in

the Appendix of Forms’ must be read as a

reference to Form 5; and



Page 19

(C) when the appeal is from a bankruptcy
appellate panel, the term ‘‘district court,”
as used in any applicable rule, means ‘‘appel-
late panel.”

(2) Additional Rules. In addition to the rules
made applicable by Rule 6(b)(1), the following
rules apply:

(A) Motion for Rehearing.

(i) If a timely motion for rehearing
under Bankruptcy Rule 8015 is filed, the
time to appeal for all parties runs from the
entry of the order disposing of the motion.
A notice of appeal filed after the district
court or bankruptcy appellate panel an-
nounces or enters a judgment, order, or de-
cree—but before disposition of the motion
for rehearing—becomes effective when the
order disposing of the motion for rehearing
is entered.

(ii) Appellate review of the order dispos-
ing of the motion requires the party, in
compliance with Rules 3(c) and 6(b)(1)(B),
to amend a previously filed notice of ap-
peal. A party intending to challenge an al-
tered or amended judgment, order, or de-
cree must file a notice of appeal or amend-
ed notice of appeal within the time pre-
scribed by Rule 4—excluding Rules 4(a)(4)
and 4(b)—measured from the entry of the
order disposing of the motion.

(iii) No additional fee is required to file
an amended notice.

(B) The Record on Appeal.

(i) Within 10 days after filing the notice
of appeal, the appellant must file with the
clerk possessing the record assembled in
accordance with Bankruptcy Rule 8006—
and serve on the appellee—a statement of
the issues to be presented on appeal and a
designation of the record to be certified
and sent to the circuit clerk.

(ii) An appellee who believes that other
parts of the record are necessary must,
within 10 days after being served with the
appellant’s designation, file with the clerk
and serve on the appellant a designation of
additional parts to be included.

(iii) The record on appeal consists of:

¢ the redesignated record as provided
above;

* the proceedings in the district court
or bankruptcy appellate panel; and

* a certified copy of the docket entries
prepared by the clerk under Rule 3(d).

(C) Forwarding the Record.

(i) When the record is complete, the dis-
trict clerk or bankruptcy appellate panel
clerk must number the documents con-
stituting the record and send them
promptly to the circuit clerk together
with a list of the documents correspond-
ingly numbered and reasonably identified.
Unless directed to do so by a party or the
circuit clerk, the clerk will not send to the
court of appeals documents of unusual
bulk or weight, physical exhibits other
than documents, or other parts of the
record designated for omission by local
rule of the court of appeals. If the exhibits
are unusually bulky or heavy, a party
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must arrange with the clerks in advance
for their transportation and receipt.

(ii) All parties must do whatever else is
necessary to enable the clerk to assemble
and forward the record. The court of ap-
peals may provide by rule or order that a
certified copy of the docket entries be sent
in place of the redesignated record, but
any party may request at any time during
the pendency of the appeal that the redes-
ignated record be sent.

(D) Filing the Record. Upon receiving the
record—or a certified copy of the docket en-
tries sent in place of the redesignated
record—the circuit clerk must file it and im-
mediately notify all parties of the filing
date.

(As amended Apr. 30, 1979, eff. Aug. 1, 1979; Apr.
25, 1989, eff. Dec. 1, 1989; Apr. 30, 1991, eff. Dec. 1,
1991; Apr. 22, 1993, eff. Dec. 1, 1993; Apr. 24, 1998,
eff. Dec. 1, 1998.)

NOTES OF ADVISORY COMMITTEE ON RULES—1967

This rule is substantially a restatement of present
procedure. See D.C. Cir. Rule 34; 6th Cir. Rule 11; 7th
Cir. Rule 10(d); 10th Cir. Rule 13.

Present circuit rules commonly provide that the peti-
tion for allowance of an appeal shall be filed within the
time allowed by Section 25 of the Bankruptcy Act for
taking appeals of right. For the reasons explained in
the Note accompanying Rule 4, that rule makes the
time for appeal in bankruptcy cases the same as that
which obtains in other civil cases and thus supersedes
Section 25. Thus the present rule simply continues the
former practice of making the time for filing the peti-
tion in appeals by allowance the same as that provided
for filing the notice of appeal in appeals of right.

NOTES OF ADVISORY COMMITTEE ON RULES—1979
AMENDMENT

The proposed amendment adapts to the practice in
appeals by allowance in bankruptcy proceedings the
provisions of proposed Rule 3(e) above, requiring pay-
ment of all fees in the district court at the time of the
filing of the notice of appeal. See Note to Rule 3(e),
supra.

NOTES OF ADVISORY COMMITTEE ON RULES—1989
AMENDMENT

A new Rule 6 is proposed. The Bankruptcy Reform
Act of 1978, Pub. L. No. 95-598, 92 Stat. 2549, the Su-
preme Court decision in Northern Pipeline Construction
Co. v. Marathon Pipe Line Co., 458 U.S. 50 (1982), and the
Bankruptcy Amendments and Federal Judgeship Act of
1984, Pub. L. No. 98-353, 98 Stat. 333, have made the ex-
isting Rule 6 obsolete.

Subdivision (a). Subdivision (a) provides that when a
district court exercises original jurisdiction in a bank-
ruptcy matter, rather than referring it to a bankruptcy
judge for a final determination, the appeal should be
taken in identical fashion as appeals from district
court decisions in other civil actions. A district court
exercises original jurisdiction and this subdivision ap-
plies when the district court enters a final order or
judgment upon consideration of a bankruptcy judge’s
proposed findings of fact and conclusions of law in a
non-core proceeding pursuant to 28 U.S.C. §157(c)(1) or
when a district court withdraws a proceeding pursuant
to 28 U.S.C. §157(d). This subdivision is included to
avoid uncertainty arising from the question of whether
a bankruptcy case is a civil case. The rules refer at var-
ious points to the procedure ‘‘in a civil case”’, see, e.g.
Rule 4(a)(1). Subdivision (a) makes it clear that such
rules apply to an appeal from a district court bank-
ruptcy decision.



Rule 7

Subdivision (b). Subdivision (b) governs appeals that
follow intermediate review of a bankruptcy judge’s de-
cision by a district court or a bankruptcy appellate
panel.

Subdivision (b)(1). Subdivision (b)(1) provides for the
general applicability of the Federal Rules of Appellate
Procedure, with specified exceptions, to appeals cov-
ered by subdivision (b) and makes necessary word ad-
justments.

Subdivision (b)(2). Paragraph (i) provides that the
time for filing a notice of appeal shall begin to run
anew from the entry of an order denying a rehearing or
from the entry of a subsequent judgment. The Commit-
tee deliberately omitted from the rule any provision
governing the validity of a notice of appeal filed prior
to the entry of an order denying a rehearing; the Com-
mittee intended to leave undisturbed the current state
of the law on that issue. Paragraph (ii) calls for a redes-
ignation of the appellate record assembled in the bank-
ruptcy court pursuant to Rule 8006 of the Rules of
Bankruptcy Procedure. After an intermediate appeal, a
party may well narrow the focus of its efforts on the
second appeal and a redesignation of the record may
eliminate unnecessary material. The proceedings dur-
ing the first appeal are included to cover the possibility
that independent error in the intermediate appeal, for
example failure to follow appropriate procedures, may
be assigned in the court of appeals. Paragraph (iii) pro-
vides for the transmission of the record and tracks the
appropriate subsections of Rule 11. Paragraph (iv) pro-
vides for the filing of the record and notices to the par-
ties. Paragraph (ii) and Paragraph (iv) both refer to ‘‘a
certified copy of the docket entries”. The ‘‘docket en-
tries’ referred to are the docket entries in the district
court or the bankruptcy appellate panel, not the entire
docket in the bankruptcy court.

NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

Note to Subparagraph (b)(2)(i). The amendment ac-
companies concurrent changes to Rule 4(a)(4). Although
Rule 6 never included language such as that being
changed in Rule 4(a)(4), language that made a notice of
appeal void if it was filed before, or during the pend-
ency of, certain posttrial motions, courts have found
that a notice of appeal is premature if it is filed before
the court disposes of a motion for rehearing. See, e.g.,
In re X-Cel, Inc., 823 F.2d 192 (Tth Cir. 1987); In re Shah,
859 F.2d 1463 (10th Cir. 1988). The Committee wants to
achieve the same result here as in Rule 4, the elimi-
nation of a procedural trap.

COMMITTEE NOTES ON RULES—1998 AMENDMENT

The language and organization of the rule are amend-
ed to make the rule more easily understood. In addition
to changes made to improve the understanding, the Ad-
visory Committee has changed language to make style
and terminology consistent throughout the appellate
rules. These changes are intended to be stylistic only.

Subdivision (b). Language is added to Rule
6(b)(2)(A)({ii) to conform with the corresponding provi-
sion in Rule 4(a)(4). The new language is clarifying
rather than substantive. The existing rule states that a
party intending to challenge an alteration or amend-
ment of a judgment must file an amended notice of ap-
peal. Of course if a party has not previously filed a no-
tice of appeal, the party would simply file a notice of
appeal not an amended one. The new language states
that the party must file ‘‘a notice of appeal or amended
notice of appeal.”

REFERENCES IN TEXT

The Bankruptcy Rules, referred to in subd.
(b)(2)(A)({), (B)(1), are set out in the Appendix to Title
11, Bankruptcy.

Rule 7. Bond for Costs on Appeal in a Civil Case

In a civil case, the district court may require
an appellant to file a bond or provide other secu-
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rity in any form and amount necessary to en-
sure payment of costs on appeal. Rule 8(b) ap-
plies to a surety on a bond given under this rule.

(As amended Apr. 30, 1979, eff. Aug. 1, 1979; Apr.
24, 1998, eff. Dec. 1, 1998.)

NOTES OF ADVISORY COMMITTEE ON RULES—1967

This rule is derived from FRCP 73(c) without change
in substance.

NOTES OF ADVISORY COMMITTEE ON RULES—1979
AMENDMENT

The amendment would eliminate the provision of the
present rule that requires the appellant to file a $250
bond for costs on appeal at the time of filing his notice
of appeal. The $250 provision was carried forward in the
F.R.App.P. from former Rule 73(c) of the F.R.Civ.P.,
and the $250 figure has remained unchanged since the
adoption of that rule in 1937. Today it bears no rela-
tionship to actual costs. The amended rule would leave
the question of the need for a bond for costs and its
amount in the discretion of the court.

COMMITTEE NOTES ON RULES—1998 AMENDMENT
The language of the rule is amended to make the rule
more easily understood. In addition to changes made to
improve the understanding, the Advisory Committee
has changed language to make style and terminology

consistent throughout the appellate rules. These
changes are intended to be stylistic only.

Rule 8. Stay or Injunction Pending Appeal

(a) MOTION FOR STAY.

(1) Initial Motion in the District Court. A party
must ordinarily move first in the district
court for the following relief:

(A) a stay of the judgment or order of a
district court pending appeal;

(B) approval of a supersedeas bond; or

(C) an order suspending, modifying, restor-
ing, or granting an injunction while an ap-
peal is pending.

(2) Motion in the Court of Appeals; Conditions
on Relief. A motion for the relief mentioned in
Rule 8(a)(1) may be made to the court of ap-
peals or to one of its judges.

(A) The motion must:

(i) show that moving first in the district
court would be impracticable; or

(ii) state that, a motion having been
made, the district court denied the motion
or failed to afford the relief requested and
state any reasons given by the district
court for its action.

(B) The motion must also include:

(i) the reasons for granting the relief re-
quested and the facts relied on;

(ii) originals or copies of affidavits or
other sworn statements supporting facts
subject to dispute; and

(iii) relevant parts of the record.

(C) The moving party must give reasonable
notice of the motion to all parties.

(D) A motion under this Rule 8(a)(2) must
be filed with the circuit clerk and normally
will be considered by a panel of the court.
But in an exceptional case in which time re-
quirements make that procedure impractica-
ble, the motion may be made to and consid-
ered by a single judge.

(E) The court may condition relief on a
party’s filing a bond or other appropriate se-
curity in the district court.
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(b) PROCEEDING AGAINST A SURETY. If a party
gives security in the form of a bond or stipula-
tion or other undertaking with one or more
sureties, each surety submits to the jurisdiction
of the district court and irrevocably appoints
the district clerk as the surety’s agent on whom
any papers affecting the surety’s liability on the
bond or undertaking may be served. On motion,
a surety’s liability may be enforced in the dis-
trict court without the necessity of an independ-
ent action. The motion and any notice that the
district court prescribes may be served on the
district clerk, who must promptly mail a copy
to each surety whose address is known.

(c) STAY IN A CRIMINAL CASE. Rule 38 of the
Federal Rules of Criminal Procedure governs a
stay in a criminal case.

(As amended Mar. 10, 1986, eff. July 1, 1986; Apr.
27, 1995, eff. Dec. 1, 1995; Apr. 24, 1998, eff. Dec. 1,
1998.)

NOTES OF ADVISORY COMMITTEE ON RULES—1967

Subdivision (a). While the power of a court of appeals
to stay proceedings in the district court during the
pendency of an appeal is not explicitly conferred by
statute, it exists by virtue of the all writs statute, 28
U.S.C. §1651. Eastern Greyhound Lines v. Fusco, 310 F.2d
632 (6th Cir., 1962); United States v. Lynd, 301 F.2d 818
(5th Cir., 1962); Public Utilities Commission of Dist. of Col.
v. Capital Transit Co., 94 U.S.App.D.C. 140, 214 F.2d 242
(1954). And the Supreme Court has termed the power
“inherent’” (In re McKenzie, 180 U.S. 536, 551, 21 S.Ct.
468, 45 L..Ed. 657 (1901)) and ‘‘part of its (the court of ap-
peals) traditional equipment for the administration of
justice.” (Scripps-Howard Radio v. F.C.C., 316 U.S. 4,
9-10, 62 S.Ct. 875, 86 L.Ed. 1229 (1942)). The power of a
single judge of the court of appeals to grant a stay
pending appeal was recognized in In re McKencie, supra.
Alexander v. United States, 173 F.2d 865 (9th Cir., 1949)
held that a single judge could not stay the judgment of
a district court, but it noted the absence of a rule of
court authorizing the practice. FRCP 62(g) adverts to
the grant of a stay by a single judge of the appellate
court. The requirement that application be first made
to the district court is the case law rule. Cumberiand
Tel. & Tel. Co. v. Louisiana Public Service Commission, 260
U.S. 212, 219, 43 S.Ct. 75, 67 L.Ed. 217 (1922); United States
v. El-O-Pathic Pharmacy, 192 F.2d 62 (9th Cir., 1951);
United States v. Hansell, 109 F.2d 613 (2d Cir., 1940). The
requirement is explicitly stated in FRCrP 38(c) and in
the rules of the First, Third, Fourth and Tenth Cir-
cuits. See also Supreme Court Rules 18 and 27.

The statement of the requirement in the proposed
rule would work a minor change in present practice.
FRCP 73(e) requires that if a bond for costs on appeal
or a supersedeas bond is offered after the appeal is
docketed, leave to file the bond must be obtained from
the court of appeals. There appears to be no reason why
matters relating to supersedeas and cost bonds should
not be initially presented to the district court when-
ever they arise prior to the disposition of the appeal.
The requirement of FRCP 73(e) appears to be a conces-
sion to the view that once an appeal is perfected, the
district court loses all power over its judgment. See In
re Federal Facilities Trust, 227 F.2d 651 (7th Cir., 1955) and
cases—cited at 654-655. No reason appears why all ques-
tions related to supersedeas or the bond for costs on ap-
peal should not be presented in the first instance to the
district court in the ordinary case.

Subdivision (b). The provisions respecting a surety
upon a bond or other undertaking are based upon FRCP
65.1.

NOTES OF ADVISORY COMMITTEE ON RULES—1986
AMENDMENT

The amendments to Rule 8(b) are technical. No sub-
stantive change is intended.
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NOTES OF ADVISORY COMMITTEE ON RULES—1995
AMENDMENT

Subdivision (c¢). The amendment conforms subdivision
(c) to previous amendments to Fed. R. Crim. P. 38. This
amendment strikes the reference to subdivision (a) of
Fed. R. Crim. P. 38 so that Fed. R. App. P. 8(c) refers
instead to all of Criminal Rule 38. When Rule 8(c) was
adopted Fed. R. Crim. P. 38(a) included the procedures
for obtaining a stay of execution when the sentence in
question was death, imprisonment, a fine, or probation.
Criminal Rule 38 was later amended and now addresses
those topics in separate subdivisions. Subdivision 38(a)
now addresses only stays of death sentences. The prop-
er cross reference is to all of Criminal Rule 38.

COMMITTEE NOTES ON RULES—1998 AMENDMENT
The language and organization of the rule are amend-
ed to make the rule more easily understood. In addition
to changes made to improve the understanding, the Ad-
visory Committee has changed language to make style

and terminology consistent throughout the appellate
rules. These changes are intended to be stylistic only.

REFERENCES IN TEXT

Rule 38 of the Federal Rules of Criminal Procedure,
referred to in subd. (c), are set out in the Appendix to
Title 18, Crimes and Criminal Procedure.

Rule 9. Release in a Criminal Case

(a) RELEASE BEFORE JUDGMENT OF CONVICTION.

(1) The district court must state in writing,
or orally on the record, the reasons for an
order regarding the release or detention of a
defendant in a criminal case. A party appeal-
ing from the order must file with the court of
appeals a copy of the district court’s order and
the court’s statement of reasons as soon as
practicable after filing the notice of appeal.
An appellant who questions the factual basis
for the district court’s order must file a tran-
script of the release proceedings or an expla-
nation of why a transcript was not obtained.

(2) After reasonable notice to the appellee,
the court of appeals must promptly determine
the appeal on the basis of the papers, affida-
vits, and parts of the record that the parties
present or the court requires. Unless the court
so orders, briefs need not be filed.

(3) The court of appeals or one of its judges
may order the defendant’s release pending the
disposition of the appeal.

(b) RELEASE AFTER JUDGMENT OF CONVICTION.
A party entitled to do so may obtain review of
a district-court order regarding release after a
judgment of conviction by filing a notice of ap-
peal from that order in the district court, or by
filing a motion in the court of appeals if the
party has already filed a notice of appeal from
the judgment of conviction. Both the order and
the review are subject to Rule 9(a). The papers
filed by the party seeking review must include a
copy of the judgment of conviction.

(c) CRITERIA FOR RELEASE. The court must
make its decision regarding release in accord-
ance with the applicable provisions of 18 U.S.C.
§§ 3142, 3143, and 3145(c).

(As amended Apr. 24, 1972, eff. Oct. 1, 1972; Pub.
L. 98473, title II, §210, Oct. 12, 1984, 98 Stat. 1987;
Apr. 29, 1994, eff. Dec. 1, 1994; Apr. 24, 1998, eff.
Dec. 1, 1998.)

NOTES OF ADVISORY COMMITTEE ON RULES—1967

Subdivision (a). The appealability of release orders en-
tered prior to a judgment of conviction is determined



Rule 10

by the provisions of 18 U.S.C. §3147, as qualified by 18
U.S.C. §3148, and by the rule announced in Stack v.
Boyle, 342 U.S. 1, 72 S.Ct. 1, 96 L.Ed. 3 (1951), holding cer-
tain orders respecting release appealable as final orders
under 28 U.S.C. §1291. The language of the rule, ‘“‘(an)n
appeal authorized by law from an order refusing or im-
posing conditions of release,” is intentionally broader
than that used in 18 U.S.C. §3147 in describing orders
made appealable by that section. The summary proce-
dure ordained by the rule is intended to apply to all ap-
peals from orders respecting release, and it would ap-
pear that at least some orders not made appealable by
18 U.S.C. §3147 are nevertheless appealable under the
Stack v. Boyle rationale. See, for example, United States
v. Foster, 278 F.2d 567 (2d Cir., 1960), holding appealable
an order refusing to extend bail limits. Note also the
provisions of 18 U.S.C. §3148, which after withdrawing
from persons charged with an offense punishable by
death and from those who have been convicted of an of-
fense the right of appeal granted by 18 U.S.C. §3147, ex-
pressly preserves ‘‘other rights to judicial review of
conditions of release or orders of detention.”

The purpose of the subdivision is to insure the expedi-
tious determination of appeals respecting release or-
ders, an expedition commanded by 18 U.S.C. §3147 and
by the Court in Stack v. Boyle, supra. It permits such
appeals to be heard on an informal record without the
necessity of briefs and on reasonable notice. Equally
important to the just and speedy disposition of these
appeals is the requirement that the district court state
the reasons for its decision. See Jones v. United States,
3568 F'.2d 543 (D.C. Cir., 1966); Rhodes v. United States, 275
F.2d 78 (4th Cir., 1960); United States v. Williams, 253 F.2d
144 (7th Cir., 1958).

Subdivision (b). This subdivision regulates procedure
for review of an order respecting release at a time when
the jurisdiction of the court of appeals has already at-
tached by virtue of an appeal from the judgment of con-
viction. Notwithstanding the fact that jurisdiction has
passed to the court of appeals, both 18 U.S.C. §3148 and
FRCrP 38(c) contemplate that the initial determination
of whether a convicted defendant is to be released pend-
ing the appeal is to be made by the district court. But
at this point there is obviously no need for a separate
appeal from the order of the district court respecting
release. The court of appeals or a judge thereof has
power to effect release on motion as an incident to the
pending appeal. See FRCrP 38(c) and 46(a)(2). But the
motion is functionally identical with the appeal regu-
lated by subdivision (a) and requires the same speedy
determination if relief is to be effective. Hence the sim-
ilarity of the procedure outlined in the two subdivi-
sions.

NOTES OF ADVISORY COMMITTEE ON RULES—1972
AMENDMENT

Subdivision (c) is intended to bring the rule into con-
formity with 18 U.S.C. §3148 and to allocate to the de-
fendant the burden of establishing that he will not flee
and that he poses no danger to any other person or to
the community. The burden is placed upon the defend-
ant in the view that the fact of his conviction justifies
retention in custody in situations where doubt exists as
to whether he can be safely released pending disposi-
tion of his appeal. Release pending appeal may also be
denied if ‘it appears that an appeal is frivolous or
taken for delay.” 18 U.S.C. §3148. The burden of estab-
lishing the existence of these criteria remains with the
government.

NOTES OF ADVISORY COMMITTEE ON RULES—1994
AMENDMENT

Rule 9 has been entirely rewritten. The basic struc-
ture of the rule has been retained. Subdivision (a) gov-
erns appeals from bail decisions made before the judg-
ment of conviction is entered at the time of sentencing.
Subdivision (b) governs review of bail decisions made
after sentencing and pending appeal.

Subdivision (a). The subdivision applies to appeals
from ‘“‘an order regarding release or detention” of a
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criminal defendant before judgment of conviction, i.e.,
before sentencing. See Fed.R.Crim.P. 32. The old rule
applied only to a defendant’s appeal from an order ‘‘re-
fusing or imposing conditions of release.” The new
broader language is needed because the government is
now permitted to appeal bail decisions in certain cir-
cumstances. 18 U.S.C. §§3145 and 3731. For the same rea-
son, the rule now requires a district court to state rea-
sons for its decision in all instances, not only when it
refuses release or imposes conditions on release.

The rule requires a party appealing from a district
court’s decision to supply the court of appeals with a
copy of the district court’s order and its statement of
reasons. In addition, an appellant who questions the
factual basis for the district court’s decision must file
a transcript of the release proceedings, if possible. The
rule also permits a court to require additional papers.
A court must act promptly to decide these appeals;
lack of pertinent information can cause delays. The old
rule left the determination of what should be filed en-
tirely within the party’s discretion; it stated that the
court of appeals would hear the appeal ‘‘upon such pa-
pers, affidavits, and portions of the record as the par-
ties shall present.”’

Subdivision (b). This subdivision applies to review of a
district court’s decision regarding release made after
judgment of conviction. As in subdivision (a), the lan-
guage has been changed to accommodate the govern-
ment’s ability to seek review.

The word ‘‘review” is used in this subdivision, rather
than “‘appeal’ because review may be obtained, in some
instances, upon motion. Review may be obtained by
motion if the party has already filed a notice of appeal
from the judgment of conviction. If the party desiring
review of the release decision has not filed such a no-
tice of appeal, review may be obtained only by filing a
notice of appeal from the order regarding release.

The requirements of subdivision (a) apply to both the
order and the review. That is, the district court must
state its reasons for the order. The party seeking re-
view must supply the court of appeals with the same
information required by subdivision (a). In addition,
the party seeking review must also supply the court
with information about the conviction and the sen-
tence.

Subdivision (c). This subdivision has been amended to
include references to the correct statutory provisions.

COMMITTEE NOTES ON RULES—1998 AMENDMENT

The language and organization of the rule are amend-
ed to make the rule more easily understood. In addition
to changes made to improve the understanding, the Ad-
visory Committee has changed language to make style
and terminology consistent throughout the appellate
rules. These changes are intended to be stylistic only.

AMENDMENT BY PUBLIC LAW

1984—Subd. (c). Pub. L. 98-473 substituted ‘3143 for
€‘3148”° and inserted ‘‘and that the appeal is not for pur-
pose of delay and raises a substantial question of law or
fact likely to result in reversal or in an order for a new
trial” after ‘“‘community’’.

Rule 10. The Record on Appeal

(a) COMPOSITION OF THE RECORD ON APPEAL.
The following items constitute the record on ap-
peal:

(1) the original papers and exhibits filed in
the district court;

(2) the transcript of proceedings, if any; and

(3) a certified copy of the docket entries pre-
pared by the district clerk.

(b) THE TRANSCRIPT OF PROCEEDINGS.

(1) Appellant’s Duty to Order. Within 10 days
after filing the notice of appeal or entry of an
order disposing of the last timely remaining
motion of a type specified in Rule 4(a)(4)(A),
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whichever is later, the appellant must do ei-
ther of the following:

(A) order from the reporter a transcript of
such parts of the proceedings not already on
file as the appellant considers necessary,
subject to a local rule of the court of appeals
and with the following qualifications:

(i) the order must be in writing;

(ii) if the cost of the transcript is to be
paid by the United States under the Crimi-
nal Justice Act, the order must so state;
and

(iii) the appellant must, within the same
period, file a copy of the order with the
district clerk; or

(B) file a certificate stating that no tran-
script will be ordered.

(2) Unsupported Finding or Conclusion. If the
appellant intends to urge on appeal that a
finding or conclusion is unsupported by the
evidence or is contrary to the evidence, the
appellant must include in the record a tran-
script of all evidence relevant to that finding
or conclusion.

(38) Partial Transcript. Unless the entire tran-
script is ordered:

(A) the appellant must—within the 10 days
provided in Rule 10(b)(1)—file a statement of
the issues that the appellant intends to
present on the appeal and must serve on the
appellee a copy of both the order or certifi-
cate and the statement;

(B) if the appellee considers it necessary to
have a transcript of other parts of the pro-
ceedings, the appellee must, within 10 days
after the service of the order or certificate
and the statement of the issues, file and
serve on the appellant a designation of addi-
tional parts to be ordered; and

(C) unless within 10 days after service of
that designation the appellant has ordered
all such parts, and has so notified the appel-
lee, the appellee may within the following 10
days either order the parts or move in the
district court for an order requiring the ap-
pellant to do so.

(4) Payment. At the time of ordering, a party
must make satisfactory arrangements with
the reporter for paying the cost of the tran-
script.

(c) STATEMENT OF THE EVIDENCE WHEN THE
PROCEEDINGS WERE NOT RECORDED OR WHEN A
TRANSCRIPT IS UNAVAILABLE. If the transcript of
a hearing or trial is unavailable, the appellant
may prepare a statement of the evidence or pro-
ceedings from the best available means, includ-
ing the appellant’s recollection. The statement
must be served on the appellee, who may serve
objections or proposed amendments within 10
days after being served. The statement and any
objections or proposed amendments must then
be submitted to the district court for settlement
and approval. As settled and approved, the state-
ment must be included by the district clerk in
the record on appeal.

(d) AGREED STATEMENT AS THE RECORD ON AP-
PEAL. In place of the record on appeal as defined
in Rule 10(a), the parties may prepare, sign, and
submit to the district court a statement of the

TITLE 28, APPENDIX—RULES OF APPELLATE PROCEDURE

Rule 10

case showing how the issues presented by the ap-
peal arose and were decided in the district court.
The statement must set forth only those facts
averred and proved or sought to be proved that
are essential to the courts resolution of the is-
sues. If the statement is truthful, it—together
with any additions that the district court may
consider necessary to a full presentation of the
issues on appeal—must be approved by the dis-
trict court and must then be certified to the
court of appeals as the record on appeal. The
district clerk must then send it to the circuit
clerk within the time provided by Rule 11. A
copy of the agreed statement may be filed in
place of the appendix required by Rule 30.

(e) CORRECTION OR MODIFICATION OF THE
RECORD.

(1) If any difference arises about whether the
record truly discloses what occurred in the
district court, the difference must be submit-
ted to and settled by that court and the record
conformed accordingly.

(2) If anything material to either party is
omitted from or misstated in the record by
error or accident, the omission or misstate-
ment may be corrected and a supplemental
record may be certified and forwarded:

(A) on stipulation of the parties;

(B) by the district court before or after the
record has been forwarded; or

(C) by the court of appeals.

(3) All other questions as to the form and
content of the record must be presented to the
court of appeals.

(As amended Apr. 30, 1979, eff. Aug. 1, 1979; Mar.
10, 1986, eff. July 1, 1986; Apr. 30, 1991, eff. Dec. 1,
1991; Apr. 22, 1993, eff. Dec. 1, 1993; Apr. 27, 1995,
eff. Dec. 1, 1995; Apr. 24, 1998, eff. Dec. 1, 1998.)

NOTES OF ADVISORY COMMITTEE ON RULES—1967

This rule is derived from FRCP 75(a), (b), (¢) and (d)
and FRCP 76, without change in substance.

NOTES OF ADVISORY COMMITTEE ON RULES—1979
AMENDMENT

The proposed amendments to Rule 10(b) would require
the appellant to place with the reporter a written order
for the transcript of proceedings and file a copy with
the clerk, and to indicate on the order if the transcript
is to be provided under the Criminal Justice Act. If the
appellant does not plan to order a transcript of any of
the proceedings, he must file a certificate to that ef-
fect. These requirements make the appellant’s steps in
readying the appeal a matter of record and give the dis-
trict court notice of requests for transcripts at the ex-
pense of the United States under the Criminal Justice
Act. They are also the third step in giving the court of
appeals some control over the production and trans-
mission of the record. See Note to Rules 3(d)(e) above
and Rule 11 below.

In the event the appellant orders no transcript, or or-
ders a transcript of less than all the proceedings, the
procedure under the proposed amended rule remains
substantially as before. The appellant must serve on
the appellee a copy of his order or in the event no order
is placed, of the certificate to that effect, and a state-
ment of the issues he intends to present on appeal, and
the appellee may thereupon designate additional parts
of the transcript to be included, and upon appellant’s
refusal to order the additional parts, may either order
them himself or seek an order requiring the appellant
to order them. The only change proposed in this proce-
dure is to place a 10 day time limit on motions to re-
quire the appellant to order the additional portions.
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Rule 10(b) is made subject to local rules of the courts
of appeals in recognition of the practice in some cir-
cuits in some classes of cases, e. g., appeals by indi-
gents in criminal cases after a short trial, of ordering
immediate preparation of a complete transcript, thus
making compliance with the rule unnecessary.

NOTES OF ADVISORY COMMITTEE ON RULES—1986
AMENDMENT

The amendments to Rules 10(b) and (c) are technical.
No substantive change is intended.

NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

The amendment is technical and no substantive
change is intended.

NOTES OF ADVISORY COMMITTEE ON RULES—1995
AMENDMENT

Subdivision (b)(1). The amendment conforms this rule
to amendments made in Rule 4(a)(4) in 1993. The amend-
ments to Rule 4(a)(4) provide that certain postjudgment
motions have the effect of suspending a filed notice of
appeal until the disposition of the last of such motions.
The purpose of this amendment is to suspend the 10-day
period for ordering a transcript if a timely post-
judgment motion is made and a notice of appeal is sus-
pended under Rule 4(a)(4). The 10-day period set forth in
the first sentence of this rule begins to run when the
order disposing of the last of such postjudgment mo-
tions outstanding is entered.

COMMITTEE NOTES ON RULES—1998 AMENDMENT

The language and organization of the rule are amend-
ed to make the rule more easily understood. In addition
to changes made to improve the understanding, the Ad-
visory Committee has changed language to make style
and terminology consistent throughout the appellate
rules. These changes are intended to be stylistic only.

REFERENCES IN TEXT

The Criminal Justice Act, referred to in subd.
(b)(1)(A)(ii), probably means the Criminal Justice Act
of 1964, Pub. L. 88-455, Aug. 20, 1964, 78 Stat. 552, as
amended, which enacted section 3006A of Title 18,
Crimes and Criminal Procedure, and provisions set out
as notes under section 3006A of Title 18. For complete
classification of this Act to the Code, see Short Title
note set out under section 3006A of Title 18 and Tables.

Rule 11. Forwarding the Record

(a) APPELLANT’S DUTY. An appellant filing a
notice of appeal must comply with Rule 10(b)
and must do whatever else is necessary to en-
able the clerk to assemble and forward the
record. If there are multiple appeals from a
judgment or order, the clerk must forward a sin-
gle record.

(b) DUTIES OF REPORTER AND DISTRICT CLERK.

(1) Reporter’s Duty to Prepare and File a Tran-

script. The reporter must prepare and file a

transcript as follows:

(A) Upon receiving an order for a tran-
script, the reporter must enter at the foot of
the order the date of its receipt and the ex-
pected completion date and send a copy, SO
endorsed, to the circuit clerk.

(B) If the transcript cannot be completed
within 30 days of the reporters receipt of the
order, the reporter may request the circuit
clerk to grant additional time to complete
it. The clerk must note on the docket the ac-
tion taken and notify the parties.

(C) When a transcript is complete, the re-
porter must file it with the district clerk
and notify the circuit clerk of the filing.
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(D) If the reporter fails to file the tran-
script on time, the circuit clerk must notify
the district judge and do whatever else the
court of appeals directs.

(2) District Clerk’s Duty to Forward. When the
record is complete, the district clerk must
number the documents constituting the record
and send them promptly to the circuit clerk
together with a list of the documents cor-
respondingly numbered and reasonably identi-
fied. Unless directed to do so by a party or the
circuit clerk, the district clerk will not send
to the court of appeals documents of unusual
bulk or weight, physical exhibits other than
documents, or other parts of the record des-
ignated for omission by local rule of the court
of appeals. If the exhibits are unusually bulky
or heavy, a party must arrange with the clerks
in advance for their transportation and re-
ceipt.

(c) RETAINING THE RECORD TEMPORARILY IN THE
DISTRICT COURT FOR USE IN PREPARING THE AP-
PEAL. The parties may stipulate, or the district
court on motion may order, that the district
clerk retain the record temporarily for the par-
ties to use in preparing the papers on appeal. In
that event the district clerk must certify to the
circuit clerk that the record on appeal is com-
plete. Upon receipt of the appellee’s brief, or
earlier if the court orders or the parties agree,
the appellant must request the district clerk to
forward the record.

(d) [ABROGATED.]

(e) RETAINING THE RECORD BY COURT ORDER.

(1) The court of appeals may, by order or
local rule, provide that a certified copy of the
docket entries be forwarded instead of the en-
tire record. But a party may at any time dur-
ing the appeal request that designated parts of
the record be forwarded.

(2) The district court may order the record
or some part of it retained if the court needs
it while the appeal is pending, subject, how-
ever, to call by the court of appeals.

(3) If part or all of the record is ordered re-
tained, the district clerk must send to the
court of appeals a copy of the order and the
docket entries together with the parts of the
original record allowed by the district court
and copies of any parts of the record des-
ignated by the parties.

(f) RETAINING PARTS OF THE RECORD IN THE DIS-
TRICT COURT BY STIPULATION OF THE PARTIES.
The parties may agree by written stipulation
filed in the district court that designated parts
of the record be retained in the district court
subject to call by the court of appeals or request
by a party. The parts of the record so designated
remain a part of the record on appeal.

(g) RECORD FOR A PRELIMINARY MOTION IN THE
COURT OF APPEALS. If, before the record is for-
warded, a party makes any of the following mo-
tions in the court of appeals:

e for dismissal;

e for release;

e for a stay pending appeal;

e for additional security on the bond on ap-
peal or on a supersedeas bond; or

e for any other intermediate order—

the district clerk must send the court of appeals
any parts of the record designated by any party.
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(As amended Apr. 30, 1979, eff. Aug. 1, 1979; Mar.
10, 1986, eff. July 1, 1986; Apr. 24, 1998, eff. Dec. 1,
1998.)

NOTES OF ADVISORY COMMITTEE ON RULES—1967

Subdivisions (a) and (b). These subdivisions are derived
from FRCP 73(g) and FRCP 75(e). FRCP 75(e) presently
directs the clerk of the district court to transmit the
record within the time allowed or fixed for its filing,
which, under the provisions of FRCP 73(g) is within 40
days from the date of filing the notice of appeal, unless
an extension is obtained from the district court. The
precise time at which the record must be transmitted
thus depends upon the time required for delivery of the
record from the district court to the court of appeals,
since, to permit its timely filing, it must reach the
court of appeals before expiration of the 40-day period
of an extension thereof. Subdivision (a) of this rule pro-
vides that the record is to be transmitted within the 40-
day period, or any extension thereof; subdivision (b)
provides that transmission is effected when the clerk of
the district court mails or otherwise forwards the
record to the clerk of the court of appeals; Rule 12(b)
directs the clerk of the court of appeals to file the
record upon its receipt following timely docketing and
transmittal. It can thus be determined with certainty
precisely when the clerk of the district court must for-
ward the record to the clerk of the court of appeals in
order to effect timely filing: the final day of the 40-day
period or of any extension thereof.

Subdivision (c¢). This subdivision is derived from FRCP
75(e) without change of substance.

Subdivision (d). This subdivision is derived from FRCP
73(g) and FRCrP 39(c). Under present rules the district
court is empowered to extend the time for filing the
record and docketing the appeal. Since under the pro-
posed rule timely transmission now insures timely fil-
ing (see note to subdivisions (a) and (b) above) the
power of the district court is expressed in terms of its
power to extend the time for transmitting the record.
Restriction of that power to a period of 90 days after
the filing of the notice of appeal represents a change in
the rule with respect to appeals in criminal cases.
FRCrP 39(c) now permits the district court to extend
the time for filing and docketing without restriction.
No good reason appears for a difference between the
civil and criminal rule in this regard, and subdivision
(d) limits the power of the district court to extend the
time for transmitting the record in all cases to 90 days
from the date of filing the notice of appeal, just as its
power is now limited with respect to docketing and fil-
ing in civil cases. Subdivision (d) makes explicit the
power of the court of appeals to permit the record to be
filed at any time. See Pyramid Motor Freight Corporation
v. Ispass, 330, U.S. 695, 67 S.Ct. 954, 91 L.Ed. 1184 (1947).

Subdivisions (e), (f) and (g). These subdivisions are de-
rived from FRCP 75(f), (a) and (g), respectively, without
change of substance.

NOTES OF ADVISORY COMMITTEE ON RULES—1979
AMENDMENT

Under present Rule 11(a) it is provided that the
record shall be transmitted to the court of appeals
within 40 days after the filing of the notice of appeal.
Under present Rule 11(d) the district court, on request
made during the initial time or any extension thereof,
and cause shown, may extend the time for the trans-
mission of the record to a point not more than 90 days
after the filing of the first notice of appeal. If the dis-
trict court is without authority to grant a request to
extend the time, or denies a request for extension, the
appellant may make a motion for extension of time in
the court of appeals. Thus the duty to see that the
record is transmitted is placed on the appellant. Aside
from ordering the transcript within the time prescribed
the appellant has no control over the time at which the
record is transmitted, since all steps beyond this point
are in the hands of the reporter and the clerk. The pro-
posed amendments recognize this fact and place the
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duty directly on the reporter and the clerk. After re-
ceiving the written order for the transcript (See Note
to Rule 10(b) above), the reporter must acknowledge its
receipt, indicate when he expects to have it completed,
and mail the order so endorsed to the clerk of the court
of appeals. Requests for extensions of time must be
made by the reporter to the clerk of the court of ap-
peals and action on such requests is entered on the
docket. Thus from the point at which the transcript is
ordered the clerk of the court of appeals is made aware
of any delays. If the transcript is not filed on time, the
clerk of the court of appeals will notify the district
judge.

Present Rule 11(b) provides that the record shall be
transmitted when it is ‘‘complete for the purposes of
the appeal.” The proposed amended rule continues this
requirement. The record is complete for the purposes of
the appeal when it contains the original papers on file
in the clerk’s office, all necessary exhibits, and the
transcript, if one is to be included. Cf. present Rule
11(c). The original papers will be in the custody of the
clerk of the district court at the time the notice of ap-
peal is filed. See Rule 5(e) of the F.R.C.P. The custody
of exhibits is often the subject of local rules. Some of
them require that documentary exhibits must be depos-
ited with the clerk. See Local Rule 13 of the Eastern
District of Virginia. Others leave exhibits with counsel,
subject to order of the court. See Local Rule 33 of the
Northern District of Illinois. If under local rules the
custody of exhibits is left with counsel, the district
court should make adequate provision for their preser-
vation during the time during which an appeal may be
taken, the prompt deposit with the clerk of such as
under Rule 11(b) are to be transmitted to the court of
appeals, and the availability of others in the event that
the court of appeals should require their transmission.
Cf. Local Rule 11 of the Second Circuit.

Usually the record will be complete with the filing of
the transcript. While the proposed amendment requires
transmission ‘‘forthwith”” when the record is complete,
it was not designed to preclude a local requirement by
the court of appeals that the original papers and exhib-
its be transmitted when complete without awaiting the
filing of the transcript.

The proposed amendments continue the provision in
the present rule that documents of unusual bulk or
weight and physical exhibits other than documents
shall not be transmitted without direction by the par-
ties or by the court of appeals, and the requirement
that the parties make special arrangements for trans-
mission and receipt of exhibits of unusual bulk or
weight. In addition, they give recognition to local rules
that make transmission of other record items subject
to order of the court of appeals. See Local Rule 4 of the
Seventh Circuit.

NOTES OF ADVISORY COMMITTEE ON RULES—1986
AMENDMENT

The amendments to Rule 11(b) are technical. No sub-
stantive change is intended.

COMMITTEE NOTES ON RULES—1998 AMENDMENT

The language and organization of the rule are amend-
ed to make the rule more easily understood. In addition
to changes made to improve the understanding, the Ad-
visory Committee has changed language to make style
and terminology consistent throughout the appellate
rules. These changes are intended to be stylistic only.

Rule 12. Docketing the Appeal; Filing a Rep-
resentation Statement; Filing the Record

(a) DOCKETING THE APPEAL. Upon receiving the
copy of the notice of appeal and the docket en-
tries from the district clerk under Rule 3(d), the
circuit clerk must docket the appeal under the
title of the district-court action and must iden-
tify the appellant, adding the appellant’s name
if necessary.
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(b) FILING A REPRESENTATION STATEMENT. Un-
less the court of appeals designates another
time, the attorney who filed the notice of appeal
must, within 10 days after filing the notice, file
a statement with the circuit clerk naming the
parties that the attorney represents on appeal.

(¢c) FILING THE RECORD, PARTIAL RECORD, OR
CERTIFICATE. Upon receiving the record, partial
record, or district clerk’s certificate as provided
in Rule 11, the circuit clerk must file it and im-
mediately notify all parties of the filing date.

(As amended Apr. 1, 1979, eff. Aug. 1, 1979; Mar.
10, 1986, eff. July 1, 1986; Apr. 22, 1993, eff. Dec. 1,
1993; Apr. 24, 1998, eff. Dec. 1, 1998.)

NOTES OF ADVISORY COMMITTEE ON RULES—1967

Subdivision (a). All that is involved in the docketing
of an appeal is the payment of the docket fee. In prac-
tice, after the clerk of the court of appeals receives the
record from the clerk of the district court he notifies
the appellant of its receipt and requests payment of the
fee. Upon receipt of the fee, the clerk enters the appeal
upon the docket and files the record. The appellant is
allowed to pay the fee at any time within the time al-
lowed or fixed for transmission of the record and there-
by to discharge his responsibility for docketing. The
final sentence is added in the interest of facilitating fu-
ture reference and citation and location of cases in in-
dexes. Compare 3d Cir. Rule 10(2); 4th Cir. Rule 9(8); 6th
Cir. Rule 14(1).

Subdivision (c). The rules of the circuits generally per-
mit the appellee to move for dismissal in the event the
appellant fails to effect timely filing of the record. See
1st Cir. Rule 21(3); 3d Cir. Rule 21(4); 5th Cir. Rule 16(1);
8th Cir. Rule 7(d).

NOTES OF ADVISORY COMMITTEE ON RULES—1979
AMENDMENT

Subdivision (a). Under present Rule 12(a) the appellant
must pay the docket fee within the time fixed for the
transmission of the record, and upon timely payment of
the fee, the appeal is docketed. The proposed amend-
ment takes the docketing out of the hands of the appel-
lant. The fee is paid at the time the notice of appeal is
filed and the appeal is entered on the docket upon re-
ceipt of a copy of the notice of appeal and of the docket
entries, which are sent to the court of appeals under
the provisions of Rule 3(d). This is designed to give the
court of appeals control of its docket at the earliest
possible time so that within the limits of its facilities
and personnel it can screen cases for appropriately dif-
ferent treatment, expedite the proceedings through
prehearing conferences or otherwise, and in general
plan more effectively for the prompt disposition of
cases.

Subdivision (b). The proposed amendment conforms
the provision to the changes in Rule 11.

NOTES OF ADVISORY COMMITTEE ON RULES—1986
AMENDMENT

The amendment to Rule 12(a) is technical. No sub-
stantive change is intended.

NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

Note to new subdivision (b). This amendment is a
companion to the amendment of Rule 3(c). The Rule
3(c) amendment allows an attorney who represents
more than one party on appeal to ‘‘specify’’ the appel-
lants by general description rather than by naming
them individually. The requirement added here is that
whenever an attorney files a notice of appeal, the at-
torney must soon thereafter file a statement indicating
all parties represented on the appeal by that attorney.
Although the notice of appeal is the jurisdictional doc-
ument and it must clearly indicate who is bringing the
appeal, the representation statement will be helpful es-
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pecially to the court of appeals in identifying the indi-
vidual appellants.

The rule allows a court of appeals to require the fil-
ing of the representation statement at some time other
than specified in the rule so that if a court of appeals
requires a docketing statement or appearance form the
representation statement may be combined with it.

COMMITTEE NOTES ON RULES—1998 AMENDMENT

The language of the rule is amended to make the rule
more easily understood. In addition to changes made to
improve the understanding, the Advisory Committee
has changed language to make style and terminology
consistent throughout the appellate rules. These
changes are intended to be stylistic only.

TITLE III. REVIEW OF A DECISION OF THE
UNITED STATES TAX COURT

Rule 13. Review of a Decision of the Tax Court

(a) HOW OBTAINED; TIME FOR FILING NOTICE OF
APPEAL.

(1) Review of a decision of the United States
Tax Court is commenced by filing a notice of
appeal with the Tax Court clerk within 90 days
after the entry of the Tax Court’s decision. At
the time of filing, the appellant must furnish
the clerk with enough copies of the notice to
enable the clerk to comply with Rule 3(d). If
one party files a timely notice of appeal, any
other party may file a notice of appeal within
120 days after the Tax Court’s decision is en-
tered.

(2) If, under Tax Court rules, a party makes
a timely motion to vacate or revise the Tax
Court’s decision, the time to file a notice of
appeal runs from the entry of the order dispos-
ing of the motion or from the entry of a new
decision, whichever is later.

(b) NOTICE OF APPEAL; HOW FILED. The notice
of appeal may be filed either at the Tax Court
clerk’s office in the District of Columbia or by
mail addressed to the clerk. If sent by mail the
notice is considered filed on the postmark date,
subject to §7502 of the Internal Revenue Code, as
amended, and the applicable regulations.

(c) CONTENTS OF THE NOTICE OF APPEAL; SERV-
ICE; EFFECT OF FILING AND SERVICE. Rule 3 pre-
scribes the contents of a notice of appeal, the
manner of service, and the effect of its filing and
service. Form 2 in the Appendix of Forms is a
suggested form of a notice of appeal.

(d) THE RECORD ON APPEAL; FORWARDING; FIL-
ING.

(1) An appeal from the Tax Court is governed
by the parts of Rules 10, 11, and 12 regarding
the record on appeal from a district court, the
time and manner of forwarding and filing, and
the docketing in the court of appeals. Ref-
erences in those rules and in Rule 3 to the dis-
trict court and district clerk are to be read as
referring to the Tax Court and its clerk.

(2) If an appeal from a Tax Court decision is
taken to more than one court of appeals, the
original record must be sent to the court
named in the first notice of appeal filed. In an
appeal to any other court of appeals, the ap-
pellant must apply to that other court to
make provision for the record.

(As amended Apr. 1, 1979, eff. Aug. 1, 1979; Apr.

29, 1994, eff. Dec. 1, 1994; Apr. 24, 1998, eff. Dec. 1,
1998.)
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NOTES OF ADVISORY COMMITTEE ON RULES—1967

Subdivision (a). This subdivision effects two changes
in practice respecting review of Tax Court decisions: (1)
Section 7483 of the Internal Revenue Code, 68A Stat.
891, 26 U.S.C. §7483, provides that review of a Tax Court
decision may be obtained by filing a petition for re-
view. The subdivision provides for review by the filing
of the simple and familiar notice of appeal used to ob-
tain review of district court judgments; (2) Section
7483, supra, requires that a petition for review be filed
within 3 months after a decision is rendered, and pro-
vides that if a petition is so filed by one party, any
other party may file a petition for review within 4
months after the decision is rendered. In the interest of
fixing the time for review with precision, the proposed
rule substitutes ‘90 days’ and ‘120 days’’ for the statu-
tory ‘3 months” and ‘4 months’’, respectively. The
power of the Court to regulate these details of practice
is clear. Title 28 U.S.C. §2072, as amended by the Act of
November 6, 1966, 80 Stat. 1323 (1 U.S. Code Cong. & Ad.
News, p. 1546 (1966)), authorizes the Court to regulate
‘. . . practice and procedure in proceedings for the re-
view by the courts of appeals of decisions of the Tax
Court of the United States. . . .”

The second paragraph states the settled teaching of
the case law. See Robert Louis Stevenson Apartments, Inc.
v. C.I.LR., 337 F.2d 681, 10 A.LL.R.3d 112 (8th Cir., 1964);
Denholm & McKay Co. v. C.I.R., 132 F.2d 243 (1st Cir.,
1942); Helvering v. Continental Oil Co., 63 App.D.C. 5, 68
F.2d 750 (1934); Burnet v. Lexington Ice & Coal Co., 62 F.2d
906 (4th Cir., 1933); Griffiths v. C.I.R., 50 F.2d 782 (7th
Cir., 1931).

Subdivision (b). The subdivision incorporates the stat-
utory provision (Title 26, U.S.C. §7502) that timely
mailing is to be treated as timely filing. The statute
contains special provisions respecting other than ordi-
nary mailing. If the notice of appeal is sent by reg-
istered mail, registration is deemed prima facie evi-
dence that the notice was delivered to the clerk of the
Tax Court, and the date of registration is deemed the
postmark date. If the notice of appeal is sent by cer-
tified mail, the effect of certification with respect to
prima facie evidence of delivery and the postmark date
depends upon regulations of the Secretary of the Treas-
ury. The effect of a postmark made other than by the
United States Post Office likewise depends upon regu-
lations of the Secretary. Current regulations are found
in 26 CFR §301.7502-1.

NOTES OF ADVISORY COMMITTEE ON RULES—1979
AMENDMENT

The proposed amendment reflects the change in the
title of the Tax Court to “United States Tax Court.”
See 26 U.S.C. §7441.

NOTES OF ADVISORY COMMITTEE ON RULES—1994
AMENDMENT

Subdivision (a). The amendment requires a party fil-
ing a notice of appeal to provide the court with suffi-
cient copies of the notice for service on all other par-
ties.

COMMITTEE NOTES ON RULES—1998 AMENDMENT

The language and organization of the rule are amend-
ed to make the rule more easily understood. In addition
to changes made to improve the understanding, the Ad-
visory Committee has changed language to make style
and terminology consistent throughout the appellate
rules. These changes are intended to be stylistic only.

REFERENCES IN TEXT

Section 7502 of the Internal Revenue Code, referred to
in subd. (b), is classified to section 112 of Title 26, Inter-
nal Revenue Code.

Rule 14. Applicability of Other Rules to the Re-
view of a Tax Court Decision

All provisions of these rules, except Rules 4-9,
15-20, and 22-23, apply to the review of a Tax
Court decision.
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(As amended Apr. 24, 1998, eff. Dec. 1, 1998.)
NOTES OF ADVISORY COMMITTEE ON RULES—1967
The proposed rule continues the present uniform
practice of the circuits of regulating review of deci-

sions of the Tax Court by the general rules applicable
to appeals from judgments of the district courts.

COMMITTEE NOTES ON RULES—1998 AMENDMENT
The language of the rule is amended to make the rule
more easily understood. In addition to changes made to
improve the understanding, the Advisory Committee
has changed language to make style and terminology

consistent throughout the appellate rules. These
changes are intended to be stylistic only.

TITLE IV. REVIEW OR ENFORCEMENT OF
AN ORDER OF AN ADMINISTRATIVE
AGENCY, BOARD, COMMISSION, OR OFFI-
CER

Rule 15. Review or Enforcement of an Agency
Order—How Obtained; Intervention

(a) PETITION FOR REVIEW; JOINT PETITION.

(1) Review of an agency order is commenced
by filing, within the time prescribed by law, a
petition for review with the clerk of a court of
appeals authorized to review the agency order.
If their interests make joinder practicable,
two or more persons may join in a petition to
the same court to review the same order.

(2) The petition must:

(A) name each party seeking review either
in the caption or the body of the petition—
using such terms as ‘‘et al.,” ‘“‘petitioners,”’
or ‘‘respondents’ does not effectively name
the parties;

(B) name the agency as a respondent (even
though not named in the petition, the
United States is a respondent if required by
statute); and

(C) specify the order or part thereof to be
reviewed.

(3) Form 3 in the Appendix of Forms is a sug-
gested form of a petition for review.

(4) In this rule ‘‘agency’’ includes an agency,
board, commission, or officer; ‘‘petition for re-
view’’ includes a petition to enjoin, suspend,
modify, or otherwise review, or a notice of ap-
peal, whichever form is indicated by the appli-
cable statute.

(b) APPLICATION OR CROSS-APPLICATION TO EN-
FORCE AN ORDER; ANSWER; DEFAULT.

(1) An application to enforce an agency order
must be filed with the clerk of a court of ap-
peals authorized to enforce the order. If a peti-
tion is filed to review an agency order that the
court may enforce, a party opposing the peti-
tion may file a cross-application for enforce-
ment.

(2) Within 20 days after the application for
enforcement is filed, the respondent must
serve on the applicant an answer to the appli-
cation and file it with the clerk. If the re-
spondent fails to answer in time, the court
will enter judgment for the relief requested.

(3) The application must contain a concise
statement of the proceedings in which the
order was entered, the facts upon which venue
is based, and the relief requested.

(c) SERVICE OF THE PETITION OR APPLICATION.
The circuit clerk must serve a copy of the peti-
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tion for review, or an application or cross-appli-
cation to enforce an agency order, on each re-
spondent as prescribed by Rule 3(d), unless a dif-
ferent manner of service is prescribed by stat-
ute. At the time of filing, the petitioner must:
(1) serve, or have served, a copy on each
party admitted to participate in the agency
proceedings, except for the respondents;
(2) file with the clerk a list of those so
served; and
(3) give the clerk enough copies of the peti-
tion or application to serve each respondent.

(d) INTERVENTION. Unless a statute provides
another method, a person who wants to inter-
vene in a proceeding under this rule must file a
motion for leave to intervene with the circuit
clerk and serve a copy on all parties. The mo-
tion—or other notice of intervention authorized
by statute—must be filed within 30 days after
the petition for review is filed and must contain
a concise statement of the interest of the mov-
ing party and the grounds for intervention.

(e) PAYMENT OF FEES. When filing any sepa-
rate or joint petition for review in a court of ap-
peals, the petitioner must pay the circuit clerk
all required fees.

(As amended Apr. 22, 1993, eff. Dec. 1, 1993; Apr.
24, 1998, eff. Dec. 1, 1998.)

NOTES OF ADVISORY COMMITTEE ON RULES—1967

General Note. The power of the Supreme Court to pre-
scribe rules of practice and procedure for the judicial
review or enforcement of orders of administrative agen-
cies, boards, commissions, and officers is conferred by
28 U.S.C. §2072, as amended by the Act of November 6,
1966, §1, 80 Stat. 1323 (1 U.S. Code Cong. & Ad. News, p.
1546 (1966)). Section 11 of the Hobbs Administrative Or-
ders Review Act of 1950, 64 Stat. 1132, reenacted as 28
U.S.C. §2352 (28 U.S.C.A. §2352 (Suppl. 1966)), repealed by
the Act of November 6, 1966, §4, supra, directed the
courts of appeals to adopt and promulgate, subject to
approval by the Judicial Conference rules governing
practice and procedure in proceedings to review the or-
ders of boards, commissions and officers whose orders
were made reviewable in the courts of appeals by the
Act. Thereafter, the Judicial Conference approved a
uniform rule, and that rule, with minor variations, is
now in effect in all circuits. Third Circuit Rule 18 is a
typical circuit rule, and for convenience it is referred
to as the uniform rule in the notes which accompany
rules under this Title.

Subdivision (a). The uniform rule (see General Note
above) requires that the petition for review contain ‘‘a
concise statement, in barest outline, of the nature of
the proceedings as to which relief is sought, the facts
upon which venue is based, the grounds upon which re-
lief is sought, and the relief prayed.”” That language is
derived from Section 4 of the Hobbs Administrative Or-
ders Review Act of 1950, 64 Stat. 1130, reenacted as 28
U.S.C. §2344 (28 U.S.C.A. §2344 (Suppl. 1966)). A few
other statutes also prescribe the content of the peti-
tion, but the great majority are silent on the point.
The proposed rule supersedes 28 U.S.C. §2344 and other
statutory provisions prescribing the form of the peti-
tion for review and permits review to be initiated by
the filing of a simple petition similar in form to the no-
tice of appeal used in appeals from judgments of dis-
trict courts. The more elaborate form of petition for re-
view now required is rarely useful either to the liti-
gants or to the courts. There is no effective, reasonable
way of obliging petitioners to come to the real issues
before those issues are formulated in the briefs. Other
provisions of this subdivision are derived from sections
1 and 2 of the uniform rule.

Subdivision (b). This subdivision is derived from sec-
tions 3, 4 and 5 of the uniform rule.
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Subdivision (c). This subdivision is derived from sec-
tion 1 of the uniform rule.

Subdivision (d). This subdivision is based upon section
6 of the uniform rule. Statutes occasionally permit
intervention by the filing of a notice of intention to in-
tervene. The uniform rule does not fix a time limit for
intervention, and the only time limits fixed by statute
are the 30-day periods found in the Communications
Act Amendments, 1952, §402(e), 66 Stat. 719, 47 U.S.C.
§402(e), and the Sugar Act of 1948, §205(d), 61 Stat. 927,
7 U.S.C. §1115(d).

NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

Subdivision (a). The amendment is a companion to the
amendment of Rule 3(c). Both Rule 3(c) and Rule 15(a)
state that a notice of appeal or petition for review
must name the parties seeking appellate review. Rule
3(c), however, provides an attorney who represents
more than one party on appeal the flexibility to de-
scribe the parties in general terms rather than naming
them individually. Rule 15(a) does not allow that flexi-
bility; each petitioner must be named. A petition for
review of an agency decision is the first filing in any
court and, therefore, is analogous to a complaint in
which all parties must be named.

Subdivision (e). The amendment adds subdivision (e).
Subdivision (e) parallels Rule 3(e) that requires the
payment of fees when filing a notice of appeal. The
omission of such a requirement from Rule 15 is an ap-
parent oversight. Five circuits have local rules requir-
ing the payment of such fees, see, e.g., Fifth Cir. Loc. R.
15.1, and Fed. Cir. Loc. R. 15(a)(2).

COMMITTEE NOTES ON RULES—1998 AMENDMENT

The language and organization of the rule are amend-
ed to make the rule more easily understood. In addition
to changes made to improve the understanding, the Ad-
visory Committee has changed language to make style
and terminology consistent throughout the appellate
rules. These changes are intended to be stylistic only.

Rule 15.1. Briefs and Oral Argument in a Na-
tional Labor Relations Board Proceeding

In either an enforcement or a review proceed-
ing, a party adverse to the National Labor Rela-
tions Board proceeds first on briefing and at oral
argument, unless the court orders otherwise.

(As added Mar. 10, 1986, eff. July 1, 1986; amended
Apr. 24, 1998, eff. Dec. 1, 1998.)

NOTES OF ADVISORY COMMITTEE ON RULES—1986

This rule simply confirms the existing practice in
most circuits.

COMMITTEE NOTES ON RULES—1998 AMENDMENT

The language of the rule is amended to make the rule
more easily understood. In addition to changes made to
improve the understanding, the Advisory Committee
has changed language to make style and terminology
consistent throughout the appellate rules. These
changes are intended to be stylistic only.

Rule 16. The Record on Review or Enforcement

(a) COMPOSITION OF THE RECORD. The record on
review or enforcement of an agency order con-
sists of:

(1) the order involved;

(2) any findings or report on which it is
based; and

(3) the pleadings, evidence, and other parts
of the proceedings before the agency.

(b) OMISSIONS FROM OR MISSTATEMENTS IN THE
RECORD. The parties may at any time, by stipu-
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lation, supply any omission from the record or
correct a misstatement, or the court may so di-
rect. If necessary, the court may direct that a
supplemental record be prepared and filed.

(As amended Apr. 24, 1998, eff. Dec. 1, 1998.)
NOTES OF ADVISORY COMMITTEE ON RULES—1967

Subdivision (a) is based upon 28 U.S.C. §2112(b). There
is no distinction between the record compiled in the
agency proceeding and the record on review; they are
one and the same. The record in agency cases is thus
the same as that in appeals from the district court—the
original papers, transcripts and exhibits in the proceed-
ing below. Subdivision (b) is based upon section 8 of the
uniform rule (see General Note following Rule 15).

COMMITTEE NOTES ON RULES—1998 AMENDMENT

The language and organization of the rule are amend-
ed to make the rule more easily understood. In addition
to changes made to improve the understanding, the Ad-
visory Committee has changed language to make style
and terminology consistent throughout the appellate
rules. These changes are intended to be stylistic only.

Rule 17. Filing the Record

(a) AGENCY TO FILE; TIME FOR FILING; NOTICE
OF FILING. The agency must file the record with
the circuit clerk within 40 days after being
served with a petition for review, unless the
statute authorizing review provides otherwise,
or within 40 days after it files an application for
enforcement unless the respondent fails to an-
swer or the court orders otherwise. The court
may shorten or extend the time to file the
record. The clerk must notify all parties of the
date when the record is filed.

(b) FILING—WHAT CONSTITUTES.

(1) The agency must file:

(A) the original or a certified copy of the
entire record or parts designated by the par-
ties; or

(B) a certified list adequately describing
all documents, transcripts of testimony, ex-
hibits, and other material constituting the
record, or describing those parts designated
by the parties.

(2) The parties may stipulate in writing that
no record or certified list be filed. The date
when the stipulation is filed with the circuit
clerk is treated as the date when the record is
filed.

(3) The agency must retain any portion of
the record not filed with the clerk. All parts of
the record retained by the agency are a part of
the record on review for all purposes and, if
the court or a party so requests, must be sent
to the court regardless of any prior stipula-
tion.

(As amended Apr. 24, 1998, eff. Dec. 1, 1998.)
NOTES OF ADVISORY COMMITTEE ON RULES—1967

Subdivision (a). This subdivision is based upon section
7 of the uniform rule (see General Note following Rule
15). That rule does not prescribe a time for filing the
record in enforcement cases. Forty days are allowed in
order to avoid useless preparation of the record or cer-
tified list in cases where the application for enforce-
ment is not contested.

Subdivision (b). This subdivision is based upon 28
U.S.C. §2112 and section 7 of the uniform rule. It per-
mits the agency to file either the record itself or a cer-
tified list of its contents. It also permits the parties to
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stipulate against transmission of designated parts of
the record without the fear that an inadvertent stipula-
tion may ‘‘diminish” the record. Finally, the parties
may, in cases where consultation of the record is un-
necessary, stipulate that neither the record nor a cer-
tified list of its contents be filed.

COMMITTEE NOTES ON RULES—1998 AMENDMENT

The language and organization of the rule are amend-
ed to make the rule more easily understood. In addition
to changes made to improve the understanding, the Ad-
visory Committee has changed language to make style
and terminology consistent throughout the appellate
rules. These changes are intended to be stylistic only;
a substantive change is made, however, in subdivision
(b).

Subdivision (b). The current rule provides that when a
court of appeals is asked to review or enforce an agency
order, the agency must file either ‘‘the entire record or
such parts thereof as the parties may designate by stip-
ulation filed with the agency’ or a certified list de-
scribing the documents, transcripts, exhibits, and other
material constituting the record. If the agency is not
filing a certified list, the current rule requires the
agency to file the entire record unless the parties file
a ‘‘stipulation’ designating only parts of the record.
Such a ‘‘stipulation’ presumably requires agreement of
the parties as to the parts to be filed. The amended lan-
guage in subparagraph (b)(1)(A) permits the agency to
file the entire record or ‘‘parts designated by the par-
ties.” The new language permits the filing of less than
the entire record even when the parties do not agree as
to which parts should be filed. Each party can des-
ignate the parts that it wants filed; the agency can
then forward the parts designated by each party. In
contrast, paragraph (b)(2) continues to require stipula-
tion, that is agreement of the parties, that the agency
need not file either the record or a certified list.

Rule 18. Stay Pending Review

(a) MOTION FOR A STAY.

(1) Initial Motion Before the Agency. A peti-
tioner must ordinarily move first before the
agency for a stay pending review of its deci-
sion or order.

(2) Motion in the Court of Appeals. A motion
for a stay may be made to the court of appeals
or one of its judges.

(A) The motion must:

(i) show that moving first before the
agency would be impracticable; or

(ii) state that, a motion having been
made, the agency denied the motion or
failed to afford the relief requested and
state any reasons given by the agency for
its action.

(B) The motion must also include:

(i) the reasons for granting the relief re-
quested and the facts relied on;

(ii) originals or copies of affidavits or
other sworn statements supporting facts
subject to dispute; and

(iii) relevant parts of the record.

(C) The moving party must give reasonable
notice of the motion to all parties.

(D) The motion must be filed with the cir-
cuit clerk and normally will be considered
by a panel of the court. But in an excep-
tional case in which time requirements
make that procedure impracticable, the mo-
tion may be made to and considered by a sin-
gle judge.

(b) BOND. The court may condition relief on
the filing of a bond or other appropriate secu-
rity.
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(As amended Apr. 24, 1998, eff. Dec. 1, 1998.)
NOTES OF ADVISORY COMMITTEE ON RULES—1967

While this rule has no counterpart in present rules
regulating review of agency proceedings, it merely as-
similates the procedure for obtaining stays in agency
proceedings with that for obtaining stays in appeals
from the district courts. The same considerations
which justify the requirement of an initial application
to the district court for a stay pending appeal support
the requirement of an initial application to the agency
pending review. See Note accompanying Rule 8. Title 5,
U.S.C. §705 (5 U.S.C.A. §705 (1966 Pamphlet)) confers
general authority on both agencies and reviewing
courts to stay agency action pending review. Many of
the statutes authorizing review of agency action by the
courts of appeals deal with the question of stays, and at
least one, the Act of June 15, 1936, 49 Stat. 1499 (7 U.S.C.
§10a), prohibits a stay pending review. The proposed
rule in nowise affects such statutory provisions re-
specting stays. By its terms, it simply indicates the
procedure to be followed when a stay is sought.

COMMITTEE NOTES ON RULES—1998 AMENDMENT

The language and organization of the rule are amend-
ed to make the rule more easily understood. In addition
to changes made to improve the understanding, the Ad-
visory Committee has changed language to make style
and terminology consistent throughout the appellate
rules. These changes are intended to be stylistic only.

Rule 19. Settlement of a Judgment Enforcing an
Agency Order in Part

When the court files an opinion directing
entry of judgment enforcing the agency’s order
in part, the agency must within 14 days file with
the clerk and serve on each other party a pro-
posed judgment conforming to the opinion. A
party who disagrees with the agency’s proposed
judgment must within 7 days file with the clerk
and serve the agency with a proposed judgment
that the party believes conforms to the opinion.
The court will settle the judgment and direct
entry without further hearing or argument.

(As amended Mar. 10, 1986, eff. July 1, 1986; Apr.
24, 1998, eff. Dec. 1, 1998.)

NOTES OF ADVISORY COMMITTEE ON RULES—1967

This is section 12 of the uniform rule (see General
Note following Rule 15) with changes in phraseology.

NOTES OF ADVISORY COMMITTEE ON RULES—1986
AMENDMENT

The deletion of the words ‘‘in whole or” is designed
to eliminate delay in the issuance of a judgment when
the court of appeals has either enforced completely the
order of an agency or denied completely such enforce-
ment. In such a clear-cut situation, it serves no useful
purpose to delay the issuance of the judgment until a
proposed judgment is submitted by the agency and re-
viewed by the respondent. This change conforms the
Rule to the existing practice in most circuits. Other
amendments are technical and no substantive change is
intended.

COMMITTEE NOTES ON RULES—1998 AMENDMENT
The language of the rule is amended to make the rule
more easily understood. In addition to changes made to
improve the understanding, the Advisory Committee
has changed language to make style and terminology

consistent throughout the appellate rules. These
changes are intended to be stylistic only.

Rule 20. Applicability of Rules to the Review or
Enforcement of an Agency Order

All provisions of these rules, except Rules 3-14
and 22-23, apply to the review or enforcement of
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an agency order. In these rules, ‘‘appellant’ in-
cludes a petitioner or applicant, and ‘‘appellee’’
includes a respondent.

(As amended Apr. 24, 1998, eff. Dec. 1, 1998.)
NOTES OF ADVISORY COMMITTEE ON RULES—1967

The proposed rule continues the present uniform
practice of the circuits of regulating agency review or
enforcement proceedings by the general rules applica-
ble to appeals from judgments of the district courts.

COMMITTEE NOTES ON RULES—1998 AMENDMENT

The language of the rule is amended to make the rule
more easily understood. In addition to changes made to
improve the understanding, the Advisory Committee
has changed language to make style and terminology
consistent throughout the appellate rules. These
changes are intended to be stylistic only.

TITLE V. EXTRAORDINARY WRITS

Rule 21. Writs of Mandamus and Prohibition,
and Other Extraordinary Writs

(a) MANDAMUS OR PROHIBITION TO A COURT: PE-
TITION, FILING, SERVICE, AND DOCKETING.

(1) A party petitioning for a writ of manda-
mus or prohibition directed to a court must
file a petition with the circuit clerk with proof
of service on all parties to the proceeding in
the trial court. The party must also provide a
copy to the trial-court judge. All parties to
the proceeding in the trial court other than
the petitioner are respondents for all purposes.

(2)(A) The petition must be titled “In re
[name of petitioner].”

(B) The petition must state:

(i) the relief sought;

(ii) the issues presented;

(iii) the facts necessary to understand the
issue presented by the petition; and

(iv) the reasons why the writ should issue.

(C) The petition must include a copy of any
order or opinion or parts of the record that
may be essential to understand the matters
set forth in the petition.

(3) Upon receiving the prescribed docket fee,
the clerk must docket the petition and submit
it to the court.

(b) DENIAL; ORDER DIRECTING ANSWER; BRIEFS;
PRECEDENCE.

(1) The court may deny the petition without
an answer. Otherwise, it must order the re-
spondent, if any, to answer within a fixed
time.

(2) The clerk must serve the order to respond
on all persons directed to respond.

(3) Two or more respondents may answer
jointly.

(4) The court of appeals may invite or order
the trial-court judge to address the petition or
may invite an amicus curiae to do so. The
trial-court judge may request permission to
address the petition but may not do so unless
invited or ordered to do so by the court of ap-
peals.

(5) If briefing or oral argument is required,
the clerk must advise the parties, and when
appropriate, the trial-court judge or amicus
curiae.

(6) The proceeding must be given preference
over ordinary civil cases.
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(7) The circuit clerk must send a copy of the
final disposition to the