TITLE 5—GOVERNMENT ORGANIZATION AND EMPLOYEES

This title was enacted by Pub. L. 89-554, §1, Sept. 6, 1966, 80 Stat. 378

Part Sec.
I. The Agencies Generally ..................... 101
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sponsibilities 1101
II1. Employees 2101
AMENDMENTS

1979—Pub. L. 96-54, §2(a)(1), Aug. 14, 1979, 93 Stat. 381,

substituted ‘‘Civil Service Functions and Responsibil-
ities”” for “The United States Civil Service Commis-

sion” in item for part II.
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518 ... .. | Elim. 599 ...... .| T.15§1513
518a . . 7§2214 600-600Db . Rep.
519 . 7§2215 601 ......... T. 15 §1516
520 . 7§2216 601a—601d T. 15 §§189, 189a, 192, 192a
520a . . 7§2232 602 ... T. 15 §1517
521 .7 §2217 603 . .| T.15§1518
522 ... . 7§2218 604 ... ... | T.15§1519
523-527 .. Rep. 605 ... Rep.
528 ... 606 . T. 15 §1520
529 . 606a Rep.
530 ... T. 7§2221 607 ... T. 15 §1521
531 ... T. 7§2222 608 ... Rep.
532 ... T. 7 §2223 608a .. T. 15 §1522
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608b ...
608c .
611 ...
6lla ...
611b .
6llc .
612, 613 ....
613a ...
613b .
614
615 ...
616 ...
617
618
619 ...
620 ...
621
622
622a .
623 ...
623a .
623b .
623c ...
623d ...
623e .
623f ..
623g .
623h .
6231
624
624a .
624b .
624c .
624d .
624e .
624f ..
626(a) .
626(b) ...
626(c) ....
626(d) .
626(e) .
626(f) ....
626(g) .
626-1
626-2
626a .
626b ...
626c(a), (f)
626c(b)
626¢(c)-(e),
626d, 626e.
626f
6262-626] ..
626k
6261, 626m
626n ...
6260 ...
626p
626q, 626r .
626s to 62652
6265-3 ...
626s5-4, 6265
62656
626t, 626u .
626v-626y, 627
627a ...
627b ...

626c-1 to 626c-3,

627c ...
627d .
627e .
6271 ....
627g—6271
628 ...
628a .
628b .
628c .
628d ...
628e
6281,
628h .
630 ...
6302 ...
630D ...

T. 15 §1523
T. 15 §1524
T. 29 §551
T. 29 §552
.29 §553
Rep. and Elim.
Rep.

T. 29 §554
T. 29 §555
Rep.

T. 29 §556
T. 29 §557
T. 29 §558
T. 29 §559
Rep.

29 §560
29 §561
29 §562
29 §563
42 §3501
42 §3508
42 §3503
42 §3504
42 §3505
42 §3507
42 §3506
42 §3502
42 §3501a
im.

42 §3531
42 §3532
42 §3533
42 §3534
42 §3535
42 §3536
42 §3537
10 §8012

H

=1

ep.
10 §101(5); 'T. 50 §409(c)
10 §8013

10 §8012

10 §8033

10 §8011

10 §8013, 8017

10 §§ 8012, 9532

10 §8012

10 §8013

10 §8062

10 §743

Rep.

LR LR EEEEEEEEEEEEEEEEEE L

(See former 150p)

(See former 150q-150t)

Rep.

T. 10 §9441

T. 10 §2632

Rep.

T. 10 §9774

T. 10 §9301

T. 10 §2481

T. 10 §2667

Rep.

T. 10 §2667

T. 10 §1581

Rep.

T. 10 §§8208, 8215

T. 10 §§8071, 8208, 8297, 8299, 8305,
8504, 8685, 8888, 8915, 8916, 8927,
8962, 8991

Rep.

T. 10 §8256

T. 10 §8685

T. 10 §§8549, 8580, 8818

Rep.

10 §9531

10 §9503

10 §174

10 §1584

10 §2352

10 §§2353, 2357

10 §§2354, 2355

10 §§174, 2356

40 §751 (See Rev. T. 40 Table)

40 §752 (See Rev. T. 40 Table)

40 §753 (See Rev. T. 40 Table)

HEEEEaEa8a

630c ...

630e ...
630f ...
630g ..
630g-1 .
630g-2 ...
630h ..
6301
630j
631 ....
631a, 631b(a) ..
631b(b), () ...
632 (1st par.) ..
632 (2d-4th pars.) .
632 (5th par.) ....
633(1)
633(2)1
633(2)2 ...
633(2)3 ...
633(2)4
633(2)5
633(2)6 ...
633(2)7 ...
633(2)8
633(2)9
633(3)

633(5) ..
633a-633e
634 ...
635 (1s
635 (6th sentence) ...
635 (7Tth sentence)
636 .
637 .
638 .
638a ..
638D ..
639 .
640 .
641 ...
642 ...
642a ..
643-645Db .
645c-645e
646-651Db .
652(a) ..
652(b) ..
652(c) ..
652(d) ..
652a-652c
653, 654
655-657 ...
658 ...
659 ...
661-663D,
673-673Db.
673c (1st par., less provisos) ....
673c (1st proviso)
673c (2d, 3d provisos)
673c (2d par.), 674-678b .

670-672c,

664-669a,

680-684, 691, 691a, 692-692d, 693
to 693-2, 693a-693d, 694, 649a,
695, 695a, 696, 696a, 697, 697a,
698-698b, 699, 699a, 700, 700a,
701, 701a, 702, 702a, 703, 703a,
704, 704a, 705, 705a, 706, 706,
707, 707a., 708, 708a., 709-615.

TIBA, v

715b-715d, 716-718a, 719, T19-1,
719a, 719D, 720-729a, 730-736c,
737-739h, 740, T40a.

740b-T740i ...

745-7461 .

51 ..

752 .

53 ...

754

755(a), (b) .

755(c) ..

755(d)

756(a,)

756(b)

Rep.

T. 40 §754 (See Rev. T. 40 Table)
T. 40 §755 Rep.
Rep.

T. 40 §756 (See Rev. T. 40 Table)
T. 40 §757 (See Rev. T. 40 Table)
T. 40 §759 Rep.
T. 40 §758 (See Rev. T. 40 Table)
Elim.

Rep.

3301, 7301
Elim.

3304

1101

1102

1103

1301, 3302

3304

3318

3306

3321

7321

7152, 7322

1302, 3304

2951, 3302

7153

1302, 1307

1303

1308

Rep.

1306

1104, 1105

1105, 3305

3304

Rep.

T. 18 §1917
2102, 3304, 3361
Rep.

3307, 3322

Rep.

7352

3319

3303

2953

Rep.

Elim.

Rep.

7501

5591-5593

7101

7102

5596

Rep.

1304

Elim.

3327

Rep.

Rep.
6102
5544
Rep.
Elim.
Rep.

3323
Rep.

(See former 2281-2288)
Rep.
8102
8117
8105
8106
8107
8108
8109
8110
8111
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756(c) ...
756(d) .
756a ...
757 ...
758 ...
759(a) .
759(b) ...
759(c) ...
T60(A)
760(B) ...
760(C)—(G-
T60(H)
760(I)—~(X) .
760(L) ...
760(M) ..
761 ...
762
763
764 ...
765-767
768, 769 .
70 ...
7M1, 772, T73(a) ..
713(b) .
773(c) .
TM4(a) .
714(D0) ....
75 ...
7176
7
718
719
780
781
782
783 ...
784(a) .
784(Db), (c)
785 ...

786
787
788 ...
789 ...
790
791 ...
791-1 to 791-3, 791-4(a)
791-4(b) ...
91a .
791b .
792 ...
793 (1st par.) .
793 (2d par., 1st sentence) . .
793 (2d par., 2d sentence) .........
793 (2d par., 3d, 4th sentences)
793 (3d PAL.) wevvvrrriniiiiieiieieeeees
793 (4th par., 1st sentence) .
793 (4th par., 2d sentence) .......
793 (6th par., 1st through 6th

sentences).

793 (6th par., Tth sentence) .....
793 (5th par., 8th sentence) .....
793a(a), (b) .
793a(c) ..
94 ...
795-797a, 798-801 .

852 (1st 2 sentences) .
852 (less 1st 2 sentences)
853
854 ...
855 ...

8112

8113
Rep.
8116

8118

8103

8104
3315a
8133

8101, 8133
8133

8101

8133

T. 18 §1921
8101

8134

8114

8115

8135

8119

8121

8122

8123
8127; T. 18 §292
8125

8120

T. 18 §1922
8130

8131

8132

8145

8120

8126

8145
Rep.
8145, 8149
8148

7902

8147

8124

8128

8129

T. 18 §1920
8101

8131

Rep.
8150
Rep.
Elim.
Rep.
8146

8146

8138

8146

8146

8138

8136

8137

8128

8137
8146a
8101

8101, 8139
Rep.
8140

8141
Rep.
8150
Rep.
(See former 73c)
Rep.
5701

5702

5704

5705

5706

5707

5708

1302, 2108
3309, 3310
Elim.
3311
3308, 3312, 3351, 3363, 3504
3306, 3319

912a, 912b
913 ....
914 ....
921 ...
921a
922 .
926 ...
931 ...
932 .
932a
932b ..
932c(a)-(c
932¢(d) ......
932d(a)—(c)
932d(d)
932d(e)
932d(f) ...
932e(a)-(e) ...
932e(f)
932f(a)—(d) .
932f(e) ....
932f(f) ....
932f(g)
932g(a)-(c)
932g(d) ...
932g(e)
932h(a), (b
932h(c) ...
932h(d) ...
932i(a), (b)

942-942D ...
943 ...
943a ..
944(a) ..
944(b), (c) .
944(d) ..

1010 (2d sentence)
1010 (3d sentence) ...
1010 (4th sentence) ...
1010 (5th sentence) .
1011 ..........
1012-1014 ...
1031-1040 ...
1041

3313

3317, 3318, 3364
3320

3305

1302

3501-3503

3316

3315, 7512, 7701
3315, 3318

3314

Rep.

1302, 7701

3320

5541

Rep.

T. 2 §60e—-2. Rep. in part.
5541

5541; T. 2 §60e-2
5542

5543

5542

5544

5506

5545

5546

5546

5545

T. 2 §60e-3

T. 2 §60e—4

T. 2 §60e-5

T. 2 §60e-6

T. 2 §60e-7
8331

T. 2 §60e-8
8331

Rep.

T. 2 §60e-8

T. 2 §60e-9
8331

T. 2 §60e-10
8331

T. 2 §60e-10
Rep.

T. 2 §60e-11
8331

T. 2 §60e-11
T. 2 §60e-12
8331

T. 2 §60e-12
T. 2 §60e-13
8331

T. 2 §60e-13
5544; T. 2 §60e—2b
T. 31 §46a (See Rev. T. 31 Table)
Rep.

5549

Rep.

5547

Rep.

6101

5504

5504, 6101
5504, 5548, 6101
5342

Rep.

T. 2 §60e—4a
Rep.

551

552

553

554

555

556

557

558

701-706

3105

7521

4301, 5335, 5362
3344

1305

559

500

T. 28 §§2341-2350
T. 28 §2352
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1042 T. 28 §2351
1045(a)—(d) Elim.
1045(e) 571
1045a .... 572
1045b . 573
1045¢ .. 574
1045d . 575
1045e .. 5176
1051 . 5352, 5353
1052 . 5351
1053 ... 8144
1054 ... 8331, 8332
1055 . 5354
1056 . Rep.
1057 ... 5355
1058 ... 5356
1071 . 5101
1072, 1072a 5115
1073 Rep.
1074 ... 7154
1075 . Rep.
1076 . Elim.
1081 ... 5102
1082 ... 5102, 5341, 5342
1083 . 5103
1084(a) .. T. 2 §60e-2a
1084(b), (¢) .. 5102, 5103
1085 ... 305
1091 . 5102
1092, 1093 . 5106
1094 . 5105
1101 . 5112
1102 . 5107, 5110
1103 . 5110
1104 . 5111
1105(a)—(1) 3324, 5108
1105(m) . Rep.
1105a 5114
1105b . Elim.
1106 . 5113
1107 . 5337
1111, 1112 . 5104

5332
1114-1116 Rep.
1117 . 5595
1121 . 5335
1122 . 5336
1123 . 5335, 5336
1124, 1125 . Rep.
1131 . 5333
1132 . 5334
1133 . 5333
1134 ... 5545
1141, 1142 . Rep.
1151 ...... 305
1152, 1153 . Rep.
1161 3104, 3325, 5361
1162(a) 3325
1162(b) .. 5361
1162(c) 3104
1163 . 3104
1171 . 5301
1172 . 5302
1173 . 5303
1174 . 5304
1181 . 5343
1182(a) 5344, 5581
1182(b) 8331
1182(c) .. 5344
1183 . 8704
1184 . Rep.
2001 . 4301
2002 . 4302
2003 . 4307
2004 . 4303
2005 . 4304
2006 . 4305
2007(a) 4308
2007(b)—~(d) .. 4306
2061 ... 5508, 6301, 6305
2061a . 5551, 6302
2062(a), (b) 6303
2062(c), (d) .. 6304
2062(e) .. 6303
2062(f) ... 6305

2062(g) ...
2062(h)
2062(1) ....
2062a, 2062 ..
2063 ..........
2064(a)—(c)
2064(d)
2064(e) ...
2065 ...
2066(a) ...
2066(b)—(d) ...

2068-2070

2071 ...
2091(a) ...
2091(b) ...
2091(c)
2091(d) ...
2092(a)—(c) ...
2092(d) ...
2093 .......
2094(a) (1st par.)
2094(a) (2d par.) ...
2094(b)
2094(c), (d)
2095 ..
2096 ...
2097 ...
2098 ..
2099 ..
2100 ..
2101 ..
2102 ..
2103 ..
2121 ..
2122 ..
2123(a)
2123(b) ...
2123(c)
2123(d), (e)
2123(f) ...
2123(g) ...
2131 ...

2132 ..
2133 ..
2134 ..
2151 ..
2152, 21563
2154 .......
2155-2160
2161, 2162
2163 ..
2171 ...
2172 ...
2173 ..
2181 ..
2182 ...
2183 ...
2184 ..
2185 ..
2191 ..
2192 ..
2193 ..
2194 ..
2195 ..
2196 ..
2201-2209
2210
2211(a)
2211(b)(1)-(14) ...
2211(b)(15) (less proviso) .
2211(b)(15) (proviso) .....

2211(b)(16)-(19) ..
2211(c)(1)-(38) ...
2211(c)(39) (less proviso) .
2211(c)(39) (proviso)
2211(c)(40)—(45) ........
2211(c)(46) (less proviso) .
2211(c)(46) (proviso)
2211(c)(47) ....
2211(d) ...
2211(e)
2211(f) ...
2211(g) ...
2212

6310
6302
6303
Rep.
6307
6302
6309
6308
6311
6304
Rep.
6301
Rep.
6324
8701, 8716
8701
8706
8701, 8716
8704
Rep.
8705
8707
8702
8708

8714. Elim.

8706

8709, 8710
8711, 8712
8703
Elim.

8716. Elim.
8713. Elim.
1308. Elim.
8715. Elim.

1308, 4506
4501
4503
4504
4505
4502
3362
4502
5901
5901, 8331

ep

5315, 5316
5363

in part.

in part.
in part.
in part.
in part.

.10 §1481
.10 §§1481, 1482
.10 §1481
. 10 §§1483-1488
. 10 §1482

42 §1973cc-1

42 §1973cc-2

42 §1973cc-3

42 §1973cc-11
42 §1973cc-12
42 §1973cc-13
42 §1973cc-14
42 §1973cc-15
42 §1973cc-21
42 §1973cc-22
42 §1973cc-23
42 §1973cc—24
42 §1973cc-25
42 §1973cc-26
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2213
2251(a)—~(8)
2251(h)—()
2251(K)—(t)
2252(a)~(d)
2252(e) ..
2252(f) ...
2252(g) ..
2252(h) ..
2253(a)—(e)
2253(f), (8)
2253(h)~()
2254 ...
2255 ...
2256(a)—(e)
2256(f) ...
2257 ...

2258 ...
2259 ...
2260 ...
2261 ...
2262 ...
2263(a)

2266(a)—(e)
2266(f) ...
2266(g)
2267 ...
2268 ...
2281 ...
2282 ...

2284(a), (b) ..
2284(c), (d) ..
2284a(a) ...
2284a(b) ...
2285(a), (b)
2285(¢) .....
2286 ...
2287 ...
2288 ...
2301(1)—(3)
2301(4)
2302 ...
2303 ...
2304 ...

2311 ...
2312, 2313 .
2314 ...
2315 ...
2316 ...
2317(a) ..

23117(b), (c)
2318(a) .....
2318(b)
2318(c)
2318(d) ..
2318(e)
2319 ...
2331 ...
2332 ...
2333 ...
2334 ...
2351-2356
2357 ...
2358(a)
2358(b) ..
2358(¢c) ..
2371-2379 ..
3001
3002(a)—(f)
3002(g) ..
3003 ...
3004 ...
3005

5364
8331
8341
8331
8331
8347
8331, 8347
8331, 8332
8331, 8332,
8332
8333
8332
8334
8335
8336
8333, 8336
8337
8338
8339
8341
8342
8343
3323
8344
8345
8346
8347
1308
8347
8348
8340
8311
8312
8314
8315
8313
8316
8317
8317
8316
8318
8320
8321
8319
8322
Elim.
4117
4101
4102
4113
4118
4103
4104
4105
4109
4108
4106
4107
4114
4115
4116
4113
1308
4111
4110
4111
4107
4117
4112
3343, 3581
3343
3582, 3583
3584

8347

T. 20 §§901-906

5334

5641, 6301
T. 20 §907
8331, 8701

T. 42 §4271-4279

8901

8901, 8905,

Rep.
8903
8904
8902

8913

Title 5 Title 5
Former Sections New Sections
8906
8909
3008(a) .. Rep.
3008(b) .. 8909
3009(a), (b) 8913
3009(c) .. 8908
3009(d) 8907
3010 8910
3011 ... 1308
3012 ... 8911
3013(a) 1104, 5109
3013(b) Rep.
3014 ... 8912
3031 ... Elim.
3032 ... 5921
3033-3035 .. 5922
5923
3037 ... 5924
3038 ... 5925
3039 ... 5913
3051-3060 Elim.
3071 ... 5521
3072 ... 5522
3073 ... 5523
3074 ... 5524
3075 ... 5525
3076 ... 5527
3077 ... Rep.
3078 ... 5526
3101 3326, 3501, 5531, 6303. Elim. in
part.
3102(a)-(e) .. 5532
3102(f)—-(h) Elim.
3103 ... 3326
3104 Elim.
3105(a) 5533
3105(e) .. Elim.
3105(f) ... 5533
3121-3127 .. 5911

ENACTING CLAUSE

Pub. L. 89-554, §1, Sept. 6, 1966, 80 Stat. 378, provided
in part: “That the laws relating to the organization of
the Government of the United States and to its civilian
officers and employees, generally, are revised, codified,
and enacted as title 5 of the United States Code, enti-
tled ‘Government Organization and Employees’, and
may be cited as ‘6 U.S.C., § .

LEGISLATIVE PURPOSE: INCONSISTENT PROVISIONS

Pub. L. 89-554, §7(a), Sept. 6, 1966, 80 Stat. 631, pro-
vided that: ‘“The legislative purpose in enacting sec-
tions 1-6 of this Act is to restate, without substantive
change, the laws replaced by those sections on the ef-
fective date of this Act [Sept. 6, 1966]. Laws effective
after June 30, 1965, that are inconsistent with this Act
are considered as superseding it to the extent of the in-
consistency.”

REFERENCES TO OTHER LAWS

Pub. L. 89-554, §7(b), Sept. 6, 1966, 80 Stat. 631, pro-
vided that: ‘A reference to a law replaced by sections
1-6 of this Act, including a reference in a regulation,
order, or other law, is deemed to refer to the cor-
responding provision enacted by this Act.”

OUTSTANDING ORDERS, RULES AND REGULATIONS

Pub. L. 89-554, §7(c), Sept. 6, 1966, 80 Stat. 631, pro-
vided that: ‘“‘An order, rule, or regulation in effect
under a law replaced by sections 1-6 of this Act con-
tinues in effect under the corresponding provision en-
acted by this Act until repealed, amended, or super-
seded.”

SAVINGS PROVISION

Pub. L. 89-554, §7(d), Sept. 6, 1966, 80 Stat. 631, pro-
vided that: ‘“An action taken or an offense committed
under a law replaced by sections 1-6 of this Act is
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deemed to have been taken or committed under the
corresponding provision enacted by this Act.”

LEGISLATIVE CONSTRUCTION

Pub. L. 89-554, §7(e), Sept. 6, 1966, 80 Stat. 631, pro-
vided that: ‘“An inference of a legislative construction
is not to be drawn by reason of the location in the
United States Code of a provision enacted by this Act
or by reason of the caption or catchline thereof.”

PAY, ALLOWANCES, COMPENSATION, OR ANNUITY

Pub. L. 89-5564, §7(f), Sept. 6, 1966, 80 Stat. 631, pro-
vided that: ‘“The enactment of this Act does not in-
crease or decrease the pay, allowances, compensation,
or annuity of any person.”’

SEPARABILITY

Pub. L. 89-554, §7(g), Sept. 6, 1966, 80 Stat. 631, pro-
vided that: ““If a provision enacted by this Act is held
invalid, all valid provisions that are separable from the
invalid provision remain in effect. If a provision of this
Act is held invalid in one or more of its applications,
the provision remains in effect in all valid applications
that are severable from the invalid application or ap-
plications.”

APPLICABILITY TO COMMISSIONED OFFICERS OF PUBLIC
HEALTH SERVICE AND COAST AND GEODETIC SURVEY

Pub. L. 89-554, §7(h), Sept. 6, 1966, 80 Stat. 632, pro-
vided that: ‘“‘Sections 1-6 of this Act shall be construed
to apply to commissioned officers of the Public Health
Service and commissioned officers of the Coast and
Geodetic Survey [now the National Oceanic and Atmos-
pheric Administration] to the same extent that the
laws replaced by those sections applied to these officers
immediately before the date of enactment of this Act
[Sept. 6, 1966].”"

REPEALS

Pub. L. 89-5564, §8(a), Sept. 6, 1966, 80 Stat. 632, re-
pealed the sections or parts thereof of the Revised Stat-
utes or Statutes at Large codified in this title, except
with respect to rights and duties that matured, pen-
alties that were incurred, and proceedings that were
begun, before Sept. 6, 1966, and except as provided by
section 7 of Pub. L. 89-554.

Pub. L. 89-554, §8(c), Sept. 6, 1966, 80 Stat. 632, pro-
vided that: ““The repeal of a law by this Act may not be
construed as a legislative inference that the provision
was or was not in effect before its repeal.”

CONTINUATION OF RIGHT TO DEFERRED ANNUITY

Pub. L. 89-554, §8(b), Sept. 6, 1966, 80 Stat. 632, pro-
vided that: “The right to a deferred annuity on satis-
faction of the conditions attached thereto is continued
notwithstanding the repeal of the law conferring the
right.”

INTERAGENCY PERSONNEL ROTATIONS

Pub. L. 112-239, div. A, title XI, §1107, Jan. 2, 2013, 126
Stat. 1974, provided that:
‘‘(a) FINDING AND PURPOSE.—

‘(1) FINDING.—Congress finds that the national se-
curity and homeland security challenges of the 21st
century require that executive branch personnel use
a whole-of-Government approach in order for the
United States Government to operate in the most ef-
fective and efficient manner.

‘“(2) PURPOSE.—The purpose of this section is to in-
crease the efficiency and effectiveness of the Govern-
ment by fostering greater interagency experience
among executive branch personnel on national secu-
rity and homeland security matters involving more
than 1 agency.

“(b) COMMITTEE ON NATIONAL SECURITY PERSONNEL.—

‘(1) ESTABLISHMENT.—There is established a Com-
mittee on National Security Personnel within the Ex-
ecutive Office of the President.
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‘“(2) MEMBERSHIP.—The members of the Committee
shall include—

““(A) designees of the Director of the Office of
Management and Budget, the Director of the Office
of Personnel Management, the Assistant to the
President for National Security Affairs, the Sec-
retary of Defense, the Secretary of State, and the
Secretary of Homeland Security (1 member to be
designated by each); and

“(B) such other members as the President shall
designate.

‘‘(c) PROGRAM ESTABLISHED.—

‘(1) Not later than 270 days after the date of the en-
actment of this Act [Jan. 2, 2013], the Committee on
National Security Personnel, in consultation with
representatives of such other agencies as the Com-
mittee determines to be appropriate, shall develop
and issue a National Security Human Capital Strat-
egy providing policies, processes, and procedures for a
program for the interagency rotation of personnel
among positions within National Security Inter-
agency Communities of Interest.

‘(2) The strategy required by paragraph (1) shall, at
a minimum—

‘“(A) identify specific Interagency Communities of
Interest for the purpose of carrying out the pro-
gram;

‘(B) designate agencies to be included or excluded
from the program;

“(C) define categories of positions to be covered
by the program;

‘(D) establish processes by which the heads of rel-
evant agencies may identify—

‘(i) positions in Interagency Communities of
Interest that are available for rotation under the
program; and

‘“(ii) individual employees who are available to
participate in rotational assignments under the
program; and
‘“(E) promulgate procedures for the program, in-

cluding—

‘(1) any minimum or maximum periods of serv-
ice for participation in the program;

‘(ii) any training and education requirements
associated with participation in the program;

‘‘(iii) any prerequisites or requirements for par-
ticipation in the program; and

‘“(iv) appropriate performance measures, report-
ing requirements, and other accountability de-
vices for the evaluation of the program.

‘(d) PROGRAM REQUIREMENTS.—The policies, proc-
esses, and procedures established pursuant to sub-
section (c) shall, at a minimum, provide that—

‘(1) during each of the first 4 fiscal years after the
fiscal year in which this Act is enacted—

‘“(A) the interagency rotation program shall be
carried out in at least 2 Interagency Communities
of Interest, of which 1 shall be an Interagency Com-
munity of Interest for emergency management and
1 shall be an Interagency Community of Interest for
stabilization and reconstruction; and

“(B) not fewer than 20 employees in the executive
branch of the Government shall be assigned to par-
ticipate in the interagency personnel rotation pro-
gram;

‘“(2) an employee’s participation in the interagency
rotation program shall require the consent of the
head of the agency and shall be voluntary on the part
of the employee;

‘“(3) employees selected to perform interagency ro-
tational service are selected in a fully open and com-
petitive manner that is consistent with the merit
system principles set forth in paragraphs (1) and (2) of
section 2301(b) of title 5, United States Code, unless
the Interagency Community of Interest position is
otherwise exempt under another provision of law;

‘“(4) an employee performing service in a position in
another agency pursuant to the program established
under this section shall be entitled to return, within
a reasonable period of time after the end of the period
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of service, to the position held by the employee, or a
corresponding or higher position, in his or her em-
ploying agency;

‘“(5) an employee performing interagency rotational
service shall have all the rights that would be avail-
able to the employee if the employee were detailed or
assigned under a provision of law other than this sec-
tion from the agency employing the employee to the
agency in which the position in which the employee
is serving is located; and

‘(6) an employee participating in the program shall
receive performance evaluations from officials in his
or her employing agency that are based on input from
the supervisors of the employee during his or her
service in the program that are based primarily on
the contribution of the employee to the work of the
agency in which the employee performed such serv-
ice, and these performance evaluations shall be pro-
vided the same weight in the receipt of promotions
and other rewards by the employee from the employ-
ing agency as performance evaluations for service in
the employing agency.

‘‘(e) SELECTION OF INDIVIDUALS TO FILL SENIOR POSI-
TIONS.—The head of each agency participating in the
program established pursuant to subsection (c) shall
ensure that, in selecting individuals to fill senior posi-
tions within an Interagency Community of Interest,
the agency gives a strong preference to individuals who
have performed interagency rotational service within
the Interagency Community of Interest pursuant to
such program.

¢“(f) INTERAGENCY COMMUNITY OF INTEREST DEFINED.—
As used in this section, the term ‘National Security
Interagency Community of Interest’ or ‘Interagency
Community of Interest’ means the positions in the ex-
ecutive branch of the Government that, as determined
by the Committee on National Security Personnel—

‘(1) as a group are positions within multiple agen-
cies of the executive branch of the Government; and

‘“(2) have significant responsibility for the same
substantive, functional, or regional subject area re-
lated to national security or homeland security that
requires integration of the positions and activities in
that area across multiple agencies to ensure that the
executive branch of the Government operates as a
single, cohesive enterprise to maximize mission suc-
cess and minimize cost.

‘(g) REPORT ON PERFORMANCE MEASURES.—Not later
than the end of the 2nd fiscal year after the fiscal year
in which this Act is enacted, the Committee on Na-
tional Security Personnel shall assess the performance
measures described in subsection (¢)(2)(E)(iv) and issue
a report to Congress on the assessment of those per-
formance measures.

“(h) GAO REVIEW.—Not later than the end of the 2nd
fiscal year after the fiscal year in which this Act is en-
acted, the Comptroller General of the United States
shall submit to Congress a report assessing the imple-
mentation and effectiveness of the interagency rota-
tion program established pursuant to this section. The
report required by this section shall address, at a mini-
mum—

‘(1) the extent to which the requirements of this
section have been implemented by the Committee on
National Security Personnel and by national security
agencies;

‘(2) the extent to which national security agencies
have participated in the program established pursu-
ant to this section, including whether the heads of
such agencies have—

‘“(A) identified positions within the agencies that
are National Security Interagency Communities of
Interest and had employees from other agencies
serve in rotational assignments in such positions;
and

‘“(B) identified employees who are eligible for ro-
tational assignments in National Security Inter-
agency Communities of Interest and had such em-
ployees serve in rotational assignments in other
agencies;
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‘“(3) the extent to which employees serving in rota-
tional assignments under the program established
pursuant to this section have benefitted from such
assignments, including an assessment of—

‘“(A) the period of service;

“(B) the duties performed by the employees dur-
ing such service;

“(C) the value of the training and experience
gained by participating employees through such
service; and

‘(D) the positions (including grade level) held by
employees before and after completing interagency
rotational service under this section; and
‘“(4) the extent to which interagency rotational

service under this section has improved or is expected

to improve interagency integration and coordination
within National Security Interagency Communities
of Interest.

‘(i) EXcLUSION.—This section shall not apply to any
element of the intelligence community, as defined in
section 3(4) of the National Security Act of 1947 (50
U.S.C. 401a(4)).”

IMPROVEMENT OF UNITED STATES CODE BY PUB. L.
90-83; LEGISLATIVE PURPOSE; INCONSISTENT PROVI-
SIONS; CORRESPONDING PROVISIONS; SAVINGS AND
SEPARABILITY OF PROVISIONS

Pub. L. 90-83, §9(a)-(g), Sept. 11, 1967, 81 Stat. 222, pro-
vided that:

“(a) The legislative purpose in enacting sections 1-8
of this Act is to restate, without substantive change,
the laws replaced by those sections on the effective
date of this Act. Laws effective after February 21, 1967,
that are inconsistent with this Act are considered as
superseding it to the extent of the inconsistency.

“(b) A reference to a law replaced by sections 1-8 of
this Act, including a reference in a regulation, order, or
other law, is deemed to refer to the corresponding pro-
vision enacted by this Act.

‘“(c) An order, rule, or regulation in effect under a law
replaced by sections 1-8 of this Act continues in effect
under the corresponding provision enacted by this Act
until repealed, amended, or superseded.

‘“(d) An action taken or an offense committed under
a law replaced by sections 1-8 of this Act is deemed to
have been taken or committed under the corresponding
provision enacted by this Act.

‘“(e) An inference of a legislative construction is not
to be drawn by reason of the location in the United
States Code of a provision enacted by this Act or by
reason of the caption or catchline thereof.

‘“(f) The enactment of this Act does not increase or
decrease the pay, allowances, compensation, or annuity
of any person.

‘(g) If a provision enacted by this Act is held invalid,
all valid provisions that are severable from the invalid
provision remain in effect. If a provision of this Act is
held invalid in one or more of its applications, the pro-
vision remains in effect in all valid applications that
are severable from the invalid application or applica-
tions.”

PART I—-THE AGENCIES

GENERALLY

Chap Sec.
1. Organization 101
3. Powers 301
5. Administrative Procedure .......cceece... 1501
6.2 The Analysis of Regulatory Func-

tions 601
7. Judicial Review 701
8. Congressional Review of Agency

Rulemaking 801

1Pub. L. 90-83 added section 500 to chapter 5 without making
a corresponding change in Part analysis.

2Editorially supplied. Chapter 6 added by Pub. L. 96-354 with-
out a corresponding amendment of Part analysis.
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9. Executive Reorganization .......cceeee. 901
AMENDMENTS

1996—Pub. L. 104-121, title II, §253, Mar. 29, 1996, 110
Stat. 874, added item for chapter 8.

CHAPTER 1—ORGANIZATION

Sec.

101. Executive departments.
102. Military departments.

103. Government corporation.
104. Independent establishment.
105. Executive agency.

§101. Executive departments

The Executive departments are:

The Department of State.

The Department of the Treasury.

The Department of Defense.

The Department of Justice.

The Department of the Interior.

The Department of Agriculture.

The Department of Commerce.

The Department of Labor.

The Department of Health and Human Serv-
ices.

The Department of Housing and Urban De-
velopment.

The Department of Transportation.

The Department of Energy.

The Department of Education.

The Department of Veterans Affairs.

The Department of Homeland Security.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 378; Pub. L.
89-670, §10(b), Oct. 15, 1966, 80 Stat. 948; Pub. L.
91-375, §6(c)(1), Aug. 12, 1970, 84 Stat. 775; Pub. L.
95-91, title VII, §710(a), Aug. 4, 1977, 91 Stat. 609;
Pub. L. 96-88, title V, §508(b), Oct. 17, 1979, 93
Stat. 692; Pub. L. 100-527, §13(b), Oct. 25, 1988, 102
Stat. 2643; Pub. L. 109-241, title IX, §902(a)(1),
July 11, 2006, 120 Stat. 566.)

HISTORICAL AND REVISION NOTES

Revised Statutes and

U.8. Code Statutes at Large

Derivation

5U.8.C. 1. R.S. §158.

Feb. 9, 1889, ch. 122, §1 (38th
through 54th words), 25
Stat. 659.

Feb. 14, 1903, ch. 552, §1 (83d
through 99th words), 32
Stat. 825.

Mar. 4, 1913, ch. 141, §1 (75th
through 91st words), 37
Stat. 736.

Aug. 10, 1949, ch. 412, §4
“Sec. 201(c)”’, 63 Stat. 579.

July 31, 1956, ch. 802, §1(a),
70 Stat. 732.

R.S. §159.

5U.8.C. 2.

The reference in former section 1 to the application
of the provisions of this title, referring to title IV of
the Revised Statutes, is omitted as unnecessary as the
application of those provisions is stated in the text.

The statement in former section 2 that the use of the
word ‘‘department’ means one of the Executive depart-
ments named in former section 1 is omitted as unneces-
sary as the words ‘‘Executive department’ are used in
this title when Executive department is meant.

“The Department of Commerce’ is substituted for
“The Department of Commerce and Labor’ on author-
ity of the act of March 4, 1913, ch. 141, §1, 37 Stat. 736.

AMENDMENTS

2006—Pub. L. 109-241 inserted ‘‘The Department of
Homeland Security.”
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1988—Pub. L. 100-527 inserted ‘‘The Department of
Veterans Affairs.”

1979—Pub. L. 96-88 substituted ‘‘Department of
Health and Human Services’” for ‘‘Department of
Health, Education, and Welfare’’ and inserted ‘‘The De-
partment of Education.”

1977—Pub. L. 95-91 inserted ‘‘The Department of En-
ergy.”

1970—Pub. L. 91-375 struck out ‘“The Post Office De-
partment.”

1966—Pub. L. 89-670 inserted ‘‘The Department of
Housing and Urban Development.” and ‘‘The Depart-
ment of Transportation.”

EFFECTIVE DATE OF 1988 AMENDMENT

Amendment by Pub. L. 100-527 effective Mar. 15, 1989,
see section 18(a) of Pub. L. 100-527, set out as a Depart-
ment of Veterans Affairs Act note under section 301 of
Title 38, Veterans’ Benefits.

EFFECTIVE DATE OF 1979 AMENDMENT

Amendment by Pub. L. 96-88 effective May 4, 1980,
with specified exceptions, see section 601 of Pub. L.
96-88, set out as an Effective Date note under section
3401 of Title 20, Education.

EFFECTIVE DATE OF 1970 AMENDMENT

Amendment by Pub. L. 91-375 effective within 1 year
after Aug. 12, 1970, on date established therefor by
Board of Governors of United States Postal Service and
published by it in Federal Register, see section 15(a) of
Pub. L. 91-375, set out as an Effective Date note preced-
ing section 101 of Title 39, Postal Service.

EFFECTIVE DATE OF 1966 AMENDMENT

Amendment by Pub. L. 89-670 effective Apr. 1, 1967, as
prescribed by the President and published in the Fed-
eral Register, see section 16(a), formerly §15(a), of Pub.
L. 89-670 and Ex. Ord. No. 11340, Mar. 30, 1967, 32 F.R.
5453.

SHORT TITLE OF 2016 AMENDMENT

Pub. L. 114-328, div. A, title XI, §1138(a), Dec. 23, 2016,
130 Stat. 2460, provided that: ‘‘This section [enacting
sections 6329a to 6329c of this title, amending section
6502 of this title, and enacting provisions set out as
notes under section 6329a of this title] may be cited as
the ‘Administrative Leave Act of 2016’.”

Pub. L. 114-302, §1, Dec. 16, 2016, 130 Stat. 1516, pro-
vided that: “This Act [amending section 2303 of this
title] may be cited as the ‘Federal Bureau of Investiga-
tion Whistleblower Protection Enhancement Act of
2016°.”

Pub. L. 114-185, §1, June 30, 2016, 130 Stat. 538, pro-
vided that: “This Act [amending section 552 of this title
and section 3102 of Title 44, Public Printing and Docu-
ments, and enacting provisions set out as notes under
section 552 of this title] may be cited as the ‘FOIA Im-
provement Act of 2016°.”’

Pub. L. 114-137, §1, Mar. 18, 2016, 130 Stat. 310, pro-
vided that: ‘““This Act [amending sections 3318, 3319, and
9510 of this title and enacting provisions set out as a
note under section 3318 of this title] may be cited as the
‘Competitive Service Act of 2015°.”

Pub. L. 114-136, §1, Mar. 18, 2016, 130 Stat. 301, pro-
vided that: ‘“This Act [amending sections 8331, 8701, and
8901 of this title and section 2203 of Title 44, Public
Printing and Documents, enacting provisions set out as
a note under section 3101 of this title, amending provi-
sions set out as a note under section 102 of Title 3, The
President, and repealing provisions set out as a note
under section 102 of Title 3] may be cited as the ‘Ed-
ward “‘Ted’” Kaufman and Michael Leavitt Presidential
Transitions Improvements Act of 2015°.”’

SHORT TITLE OF 2015 AMENDMENT

Pub. L. 114-75, §1, Nov. 5, 2015, 129 Stat. 640, provided
that: ““This Act [enacting section 6329 of this title and
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provisions set out as notes under section 6329 of this
title] may be cited as the ‘Wounded Warriors Federal
Leave Act of 2015°.”

Pub. L. 114-62, §1, Oct. 7, 2015, 129 Stat. 547, provided
that: “This Act [amending section 2108 of this title and
enacting provisions set out as a note under section 2108
of this title] may be cited as the ‘Gold Star Fathers Act
of 2015°.”

Pub. L. 114-47, §1, Aug. 7, 2015, 129 Stat. 485, provided
that: “This Act [enacting chapter 96 of this title] may
be cited as the ‘Land Management Workforce Flexibil-
ity Act’.”

SHORT TITLE OF 2014 AMENDMENT

Pub. L. 113-277, §1, Dec. 18, 2014, 128 Stat. 2995, pro-
vided that: “This Act [enacting section 5550 of this title
and section 147 of Title 6, Domestic Security, amending
sections 3132, 5542, 55647, and 8331 of this title and sec-
tion 213 of Title 29, Labor, and enacting provisions set
out as notes under sections 5542 and 5550 of this title
and section 146 of Title 6] may be cited as the ‘Border
Patrol Agent Pay Reform Act of 2014’.”

Pub. L. 113-255, §1, Dec. 18, 2014, 128 Stat. 2920, pro-
vided that: ‘“This Act [amending sections 8438, 8439,
8472, and 8477 of this title and enacting provisions set
out as notes under section 8438 of this title] may be
cited as the ‘Smart Savings Act’.”

Pub. L. 113-170, §1, Sept. 26, 2014, 128 Stat. 1894, pro-
vided that: ‘“This Act [amending section 7703 of this
title] may be cited as the ‘All Circuit Review Extension
Act’.”

Pub. L. 113-80, §1, Feb. 12, 2014, 128 Stat. 1006, provided
that: ‘“This Act [amending section 1304 of this title]
may be cited as the ‘OPM IG Act’.”

SHORT TITLE OF 2012 AMENDMENT

Pub. L. 112-230, §1, Dec. 28, 2012, 126 Stat. 1616, pro-
vided that: ‘“This Act [enacting section 7326 of this
title, amending sections 1501, 1502, 1506, 7322, and 7325 of
this title, repealing former section 7326 of this title,
and enacting provisions set out as notes under sections
1501 and 7326 of this title] may be cited as the ‘Hatch
Act Modernization Act of 2012°.”"

Pub. L. 112-199, §1, Nov. 27, 2012, 126 Stat. 1465, pro-
vided that: ‘“This Act [enacting section 2304 of this
title, amending sections 1204, 1212, 1214, 1215, 1221, 2302,
and 7703 of this title, sections 3 and 8D of the Inspector
General Act of 1978, Pub. L. 95452, set out in the Ap-
pendix to this title, and section 133 of Title 6, Domestic
Security, renumbering sections 2304 and 2305 of this
title as sections 2305 and 2306, respectively, of this title
and enacting provisions set out as notes under sections
1204, 2302, and 2304 of this title, section 3 of the Inspec-
tor General Act of 1978, and section 1116 of Title 31,
Money and Finance] may be cited as the ‘Whistleblower
Protection Enhancement Act of 2012’.”

Pub. L. 112-166, §1, Aug. 10, 2012, 126 Stat. 1283, pro-
vided that: “This Act [see Tables for classification]
may be cited as the ‘Presidential Appointment Effi-
ciency and Streamlining Act of 2011°.”’

SHORT TITLE OF 2010 AMENDMENT

Pub. L. 111-292, §1, Dec. 9, 2010, 124 Stat. 3165, provided
that: “This Act [enacting chapter 65 and section 5711 of
this title and provisions set out as a note under section
6501 of this title and amending provisions set out as a
note and provisions listed in a table under section 6120
of this title] may be cited as the ‘Telework Enhance-
ment Act of 2010°.”

Pub. L. 111-282, §1(a), Oct. 15, 2010, 124 Stat. 3033, pro-
vided that: “This Act [enacting chapter 102 of this title,
amending sections 5102, 5541, 6304, and 6324 of this title,
enacting provisions set out as notes under sections 5102
and 10201 of this title, and amending provisions set out
as notes under section 3056A of Title 18, Crimes and
Criminal Procedure] may be cited as the ‘United States
Secret Service Uniformed Division Modernization Act
of 2010°.”

Pub. L. 111-178, §1, June 9, 2010, 124 Stat. 1262, pro-
vided that: ‘““This Act [enacting section 5724d of this
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title and provisions set out as a note under section
5724d of this title] may be cited as the ‘Special Agent
Samuel Hicks Families of Fallen Heroes Act’.”

SHORT TITLE OF 2009 AMENDMENT

Pub. L. 111-83, title V, §564(a), Oct. 28, 2009, 123 Stat.
2184, provided that: ‘“This section [amending section 552
of this title] may be cited as the ‘OPEN FOIA Act of
2009.”

Pub. L. 111-31, div. B, §100(a), June 22, 2009, 123 Stat.
1852, provided that: ‘“This division [enacting sections
8432d and 8480 of this title, amending sections 8432, 8433,
8437 to 8439, and 8477 of this title and section 1450 of
Title 10, Armed Forces, and enacting provisions set out
as notes under this section and section 8439 of this
title] may be cited as the ‘Federal Retirement Reform
Act of 2009’.”

Pub. L. 111-31, div. B, title I, §101, June 22, 2009, 123
Stat. 1853, provided that: ‘“This title [enacting sections
8432d and 8480 of this title, amending sections 8432, 8433,
8437 to 8439, and 8477 of this title, and enacting provi-
sions set out as a note under section 8439 of this title]
may be cited as the ‘Thrift Savings Plan Enhancement
Act of 2009’.”

SHORT TITLE OF 2008 AMENDMENT

Pub. L. 110-372, §1, Oct. 8, 2008, 122 Stat. 4043, provided
that: ““This Act [amending sections 3104, 3324, 3325, 5108,
5304, 5307 and 5376 of this title and enacting provisions
set out as notes under sections 5307 and 5376 of this
title] may be cited as the ‘Senior Professional Perform-
ance Act of 2008".”

Pub. L. 110-290, §1, July 30, 2008, 122 Stat. 2914, pro-
vided that: ‘“This Act [amending section 596 of this
title] may be cited as the ‘Regulatory Improvement
Act of 2007°.”

SHORT TITLE OF 2007 AMENDMENT

Pub. L. 110-175, §1, Dec. 31, 2007, 121 Stat. 2524, pro-
vided that: “This Act [amending section 552 of this title
and enacting provisions set out as notes under section
562 of this title] may be cited as the ‘Openness Pro-
motes Effectiveness in our National Government Act of
2007’ or the ‘OPEN Government Act of 2007".”

SHORT TITLE OF 2006 AMENDMENT

Pub. L. 109-435, title VIII, §801, Dec. 20, 2006, 120 Stat.
3249, provided that: ‘“This title [enacting section 8909a
of this title, amending sections 8334, 8348, and 8906 of
this title, enacting provisions set out as notes under
sections 8334, 8348, and 8909a of this title, and repealing
provisions set out as a note preceding section 2001 of
Title 39, Postal Service] may be cited as the ‘Postal
Civil Service Retirement and Health Benefits Funding
Amendments of 2006".”

Pub. L. 109-356, §1(a), Oct. 16, 2006, 120 Stat. 2019, pro-
vided that: ‘“This Act [amending sections 5102, 8951,
8981, and 9001 of this title, sections 202, 214, 215b, 216,
216a, 221, 321, and 1813 of Title 12, Banks and Banking,
and section 57a of Title 15, Commerce and Trade] may
be cited as the ‘2005 District of Columbia Omnibus Au-
thorization Act’.”

SHORT TITLE OF 2004 AMENDMENTS

Pub. L. 108-496, §1, Dec. 23, 2004, 118 Stat. 4001, pro-
vided that: ‘““This Act [enacting chapters 89A and 89B of
this title, amending section 1005 of Title 39, Postal
Service, and enacting provisions set out as a note under
section 8951 of this title] may be cited as the ‘Federal
Employee Dental and Vision Benefits Enhancement
Act of 2004°.”

Pub. L. 108-469, §1(a), Dec. 21, 2004, 118 Stat. 3891, pro-
vided that: ‘“This Act [amending sections 8351, 8432,
8433, 8439, and 8440a to 8440e of this title and enacting
provisions set out as a note under section 8350 of this
title] may be cited as the ‘Thrift Savings Plan Open
Elections Act of 2004°.”

Pub. L. 108-411, §1(a), Oct. 30, 2004, 118 Stat. 2305, pro-
vided that: ‘““This Act [enacting sections 4121, 5550D,
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5753, and 5754 of this title, amending sections 4103,
4505a, 5302, 5304, 5305, 5314, 5334, 5361, 5363, 5365, 5377, and
6303 of this title, repealing former sections 5753 and 5754
of this title, enacting provisions set out as notes under
sections 5304, 5363, 5550b, 57563, and 6303 of this title, and
amending provisions set out as a note under section
5305 of this title] may be cited as the ‘Federal Work-
force Flexibility Act of 2004’.”

Pub. L. 108401, §1, Oct. 30, 2004, 118 Stat. 2255, pro-
vided that: ‘“This Act [amending sections 591, 594, and
596 of this title] may be cited as the ‘Federal Regu-
latory Improvement Act of 2004’.”’

Pub. L. 108-201, §1, Feb. 24, 2004, 118 Stat. 461, provided
that: ‘““This Act [enacting chapter 98 of this title,
amending section 2473 of Title 42, The Public Health
and Welfare, and enacting provisions set out as a note
under section 2473 of Title 42] may be cited as the
‘NASA Flexibility Act of 2004’.”

SHORT TITLE OF 2003 AMENDMENTS

Pub. L. 108-196, §1, Dec. 19, 2003, 117 Stat. 2896, pro-
vided that: “This Act [enacting provisions set out as a
note under section 3371 of this title] may be cited as the
‘Federal Law Enforcement Pay and Benefits Parity Act
of 2003’.”

Pub. L. 108-123, §1, Nov. 11, 2003, 117 Stat. 1345, pro-
vided that: ‘“This Act [amending section 5379 of this
title] may be cited as the ‘Federal Employee Student
Loan Assistance Act’.”

Pub. L. 108-44, §1, July 3, 2003, 117 Stat. 842, provided
that: ““This Act [enacting section 3114 of this title] may
be cited as the ‘Accountant, Compliance, and Enforce-
ment Staffing Act of 2003’.”

Pub. L. 108-18, §1, Apr. 23, 2003, 117 Stat. 624, provided
that: “This Act [amending sections 8331, 8334, and 8348
of this title, enacting provisions set out as notes under
sections 8334 and 8348 of this title and preceding section
2001 of Title 39, Postal Service, and repealing provisions
set out as a note under section 8348 of this title] may
be cited as the ‘Postal Civil Service Retirement System
Funding Reform Act of 2003’.”’

SHORT TITLE OF 2002 AMENDMENT

Pub. L. 107-296, title XIII, §1301, Nov. 25, 2002, 116
Stat. 2287, provided that: ‘“This title [enacting chapter
14 of this title, subchapter II of chapter 35 of this title,
and section 3319 of this title, amending sections 1103,
3111, 3304, 3393, 3592 to 3594, 4107, 5307, 7701, 7905, 8336,
8339, 8414, and 8421 of this title, sections 1115 and 1116 of
Title 31, Money and Finance, and section 1902 of Title
50, War and National Defense, repealing section 3393a of
this title, enacting provisions set out as notes under
sections 1103, 1401, 3301, 3521, 3592, 3593, and 8336 of this
title, and repealing provisions set out as notes under
sections 8336 and 8414 of this title] may be cited as the
‘Chief Human Capital Officers Act of 2002’.”’

SHORT TITLE OF 2001 AMENDMENT

Pub. L. 107-27, §1, Aug. 20, 2001, 115 Stat. 207, provided
that: “This Act [amending sections 8335 and 8425 of this
title] may be cited as the ‘Federal Firefighters Retire-
ment Age Fairness Act’.”

PROHIBITION AGAINST CONSTRUCTION THAT WOULD
RENDER APPLICABLE TO THE DEPARTMENT OF TRANS-

PORTATION PROVISIONS OF LAW INCONSISTENT WITH
PuB. L. 89-670 CREATING THE DEPARTMENT OF
TRANSPORTATION

Pub. L. 89-670, §10(c), Oct. 15, 1966, 80 Stat. 948, which
provided that the amendment made to this section by
section 10(b) of Pub. L. 89-670 was not to be construed
to make applicable to the Department any provision of
law inconsistent with Pub. L. 89-670, was repealed by
Pub. L. 104-287, §7(5), Oct. 11, 1996, 110 Stat. 3400.

§102. Military departments

The military departments are:
The Department of the Army.
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The Department of the Navy.
The Department of the Air Force.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 378.)
HISTORICAL AND REVISION NOTES

The section is supplied to avoid the necessity for de-
fining ‘“‘military departments’ each time it is used in
this title. See section 101(7) of title 10.

§ 103. Government corporation

For the purpose of this title—

(1) ““Government corporation’” means a cor-
poration owned or controlled by the Govern-
ment of the United States; and

(2) ‘““‘Government controlled corporation”
does not include a corporation owned by the
Government of the United States.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 378.)
HISTORICAL AND REVISION NOTES

The section is supplied to avoid the necessity for de-
fining ‘“‘Government corporation” and ‘‘Government
controlled corporation” each time it is used in this
title.

§ 104. Independent establishment

For the purpose of this title, ‘‘independent es-
tablishment’ means—

(1) an establishment in the executive branch
(other than the United States Postal Service
or the Postal Regulatory Commission) which
is not an Executive department, military de-
partment, Government corporation, or part
thereof, or part of an independent establish-
ment; and

(2) the Government Accountability Office.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 379; Pub. L.
91-375, §6(c)(2), Aug. 12, 1970, 84 Stat. 775; Pub. L.
108-271, §8(b), July 7, 2004, 118 Stat. 814; Pub. L.
109-435, title VI, §604(b), Dec. 20, 2006, 120 Stat.
3241.)

HISTORICAL AND REVISION NOTES

The section is supplied to avoid the necessity for de-
fining ‘‘independent establishment’” each time it is
used in this title.

Certain agencies are not independent establishments
under the definition since they are constituent agen-
cies or parts of an independent establishment. However,
these agencies would continue to be subject to the pro-
visions of this title applicable to the independent es-
tablishment of which they are a constituent or part.
Also, the definition does not expand or abridge any
rights or authority possessed by these agencies as no
substantive changes are intended, see section 7(a) of
the bill.

AMENDMENTS

2006—Par. (1). Pub. L. 109-435 substituted ‘‘Postal
Regulatory Commission” for ‘‘Postal Rate Commis-
sion’.

2004—Par. (2). Pub. L. 108-271 substituted ‘“‘Govern-
ment Accountability Office’ for ‘‘General Accounting
Office”.

1970—Par. (1). Pub. L. 91-375 inserted ‘‘(other than the
United States Postal Service or the Postal Rate Com-
mission)’” after ‘‘executive branch’.

EFFECTIVE DATE OF 1970 AMENDMENT

Amendment by Pub. L. 91-375 effective within 1 year
after Aug. 12, 1970, on date established therefor by
Board of Governors of United States Postal Service and
published by it in Federal Register, see section 15(a) of
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Pub. L. 91-375, set out as an Effective Date note preced-
ing section 101 of Title 39, Postal Service.

§105. Executive agency

For the purpose of this title, ‘‘Executive agen-
cy’”’ means an Executive department, a Govern-
ment corporation, and an independent establish-
ment.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 379.)
HISTORICAL AND REVISION NOTES

The section is supplied to avoid the necessity for de-
fining ‘‘Executive agency’’ each time it is used in this
title.

CHAPTER 3—POWERS

Sec.

301. Departmental regulations.

302. Delegation of authority.

303. Oaths to witnesses.

304. Subpenas.

305. Systematic agency review of operations.
306. Agency strategic plans.

AMENDMENTS

2011—Pub. L. 111-352, §13(a), Jan. 4, 2011, 124 Stat.
3882, added item 306 and struck out former item 306
‘“‘Strategic plans’.

1993—Pub. L. 103-62, §11(a), Aug. 3, 1993, 107 Stat. 295,
added item 306.

§301. Departmental regulations

The head of an Executive department or mili-
tary department may prescribe regulations for
the government of his department, the conduct
of its employees, the distribution and perform-
ance of its business, and the custody, use, and
preservation of its records, papers, and property.
This section does not authorize withholding in-
formation from the public or limiting the avail-
ability of records to the public.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 379.)

HISTORICAL AND REVISION NOTES

P Revised Statutes and
Derivation U.S. Code Statutes at Large
.................. 5U.8.C. 22. R.S. §161.

Aug. 12, 1958, Pub. L. 85-619,
72 Stat. 547.

The words ‘‘Executive department’ are substituted
for ‘“‘department’’ as the definition of ‘‘department’ ap-
plicable to this section is coextensive with the defini-
tion of ‘‘Executive department’ in section 101. The
words ‘‘not inconsistent with law’ are omitted as sur-
plusage as a regulation which is inconsistent with law
is invalid.

The words ‘‘or military department’ are inserted to
preserve the application of the source law. Before en-
actment of the National Security Act Amendments of
1949 (63 Stat. 578), the Department of the Army, the De-
partment of the Navy, and the Department of the Air
Force were Executive departments. The National Secu-
rity Act Amendments of 1949 established the Depart-
ment of Defense as an Executive Department including
the Department of the Army, the Department of the
Navy, and the Department of the Air Force as military
departments, not as Executive departments. However,
the source law for this section, which was in effect in
1949, remained applicable to the Secretaries of the mili-
tary departments by virtue of section 12(g) of the Na-
tional Security Act Amendments of 1949 (63 Stat. 591),
which provided:

“All laws, orders, regulations, and other actions re-
lating to the National Military Establishment, the De-
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partments of the Army, the Navy, or the Air Force, or
to any officer or activity of such establishment or such
departments, shall, except to the extent inconsistent
with the provisions of this Act, have the same effect as
if this Act had not been enacted; but, after the effective
date of this Act, any such law, order, regulation, or
other action which vested functions in or otherwise re-
lated to any officer, department, or establishment,
shall be deemed to have vested such function in or re-
late to the officer, or department, executive or mili-
tary, succeeding the officer, department, or establish-
ment in which such function was vested. For purposes
of this subsection the Department of Defense shall be
deemed the department succeeding the National Mili-
tary Hstablishment, and the military departments of
Army, Navy, and Air Force shall be deemed the depart-
ments succeeding the Executive Departments of Army,
Navy, and Air Force.”

This section was part of title IV of the Revised Stat-
utes. The Act of July 26, 1947, ch. 343, §201(d), as added
Aug. 10, 1949, ch. 412, §4, 63 Stat. 579 (former 5 U.S.C.
171-1), which provides ‘‘Except to the extent inconsist-
ent with the provisions of this Act [National Security
Act of 1947], the provisions of title IV of the Revised
Statutes as now or hereafter amended shall be applica-
ble to the Department of Defense’’ is omitted from this
title but is not repealed.

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined
in the preface to the report.

FEDERAL CYBERSECURITY WORKFORCE ASSESSMENT

Pub. L. 114-113, div. N, title III, Dec. 18, 2015, 129 Stat.
2975, provided that:

“SEC. 301. SHORT TITLE.
“This title may be cited as the ‘Federal
Cybersecurity Workforce Assessment Act of 2015°.

“SEC. 302. DEFINITIONS.
“In this title:

‘(1) APPROPRIATE CONGRESSIONAL COMMITTEES.—The

term ‘appropriate congressional committees’ means—
“(A) the Committee on Armed Services of the

Senate;

‘“(B) the Committee on Homeland Security and

Governmental Affairs of the Senate;

“(C) the Select Committee on Intelligence of the

Senate;

(D) the Committee on Commerce, Science, and

Transportation of the Senate;

‘“(E) the Committee on Armed Services of the

House of Representatives;

“(F') the Committee on Homeland Security of the

House of Representatives;

“(G) the Committee on Oversight and Govern-
ment Reform of the House of Representatives; and

‘““(H) the Permanent Select Committee on Intel-
ligence of the House of Representatives.

‘“(2) DIRECTOR.—The term ‘Director’ means the Di-
rector of the Office of Personnel Management.

“(3) NATIONAL INITIATIVE FOR CYBERSECURITY EDU-
CATION.—The term ‘National Initiative for
Cybersecurity Education’ means the initiative under
the national cybersecurity awareness and education
program, as authorized under section 401 of the
Cybersecurity Enhancement Act of 2014 (15 U.S.C.
7451).

‘“(4) WORK ROLES.—The term ‘work roles’ means a
specialized set of tasks and functions requiring spe-
cific knowledge, skills, and abilities.

“SEC. 303. NATIONAL CYBERSECURITY WORK-

FORCE MEASUREMENT INITIATIVE.

‘“(a) IN GENERAL.—The head of each Federal agency
shall—

‘(1) identify all positions within the agency that
require the performance of cybersecurity or other
cyber-related functions; and

‘(2) assign the corresponding employment code
under the National Initiative for Cybersecurity Edu-
cation in accordance with subsection (b).
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“(b) EMPLOYMENT CODES.—
‘(1) PROCEDURES.—

““(A) CODING STRUCTURE.—Not later than 180 days
after the date of the enactment of this Act [Dec. 18,
2015], the Director, in coordination with the Na-
tional Institute of Standards and Technology, shall
develop a coding structure under the National Ini-
tiative for Cybersecurity Education.

‘(B) IDENTIFICATION OF CIVILIAN CYBER PERSON-
NEL.—Not later than 9 months after the date of en-
actment of this Act, the Director, in coordination
with the Secretary of Homeland Security, the Di-
rector of the National Institute of Standards and
Technology, and the Director of National Intel-
ligence, shall establish procedures to implement
the National Initiative for Cybersecurity Education
coding structure to identify all Federal civilian po-
sitions that require the performance of information
technology, cybersecurity, or other cyber-related
functions.

¢“(C) IDENTIFICATION OF NONCIVILIAN CYBER PERSON-
NEL.—Not later than 18 months after the date of en-
actment of this Act, the Secretary of Defense shall
establish procedures to implement the National Ini-
tiative for Cybersecurity Education’s coding struc-
ture to identify all Federal noncivilian positions
that require the performance of information tech-
nology, cybersecurity, or other cyber-related func-

tions.
‘(D) BASELINE ASSESSMENT OF  EXISTING
CYBERSECURITY WORKFORCE.—Not later than 3

months after the date on which the procedures are

developed under subparagraphs (B) and (C), respec-

tively, the head of each Federal agency shall sub-
mit to the appropriate congressional committees of
jurisdiction a report that identifies—

‘“(i) the percentage of personnel with informa-
tion technology, cybersecurity, or other cyber-re-
lated job functions who currently hold the appro-
priate industry-recognized certifications as iden-
tified under the National Initiative for
Cybersecurity Education;

‘“(ii) the level of preparedness of other civilian
and noncivilian cyber personnel without existing
credentials to take certification exams; and

‘“(iii) a strategy for mitigating any gaps identi-
fied in clause (i) or (ii) with the appropriate train-
ing and certification for existing personnel.

‘“‘(E) PROCEDURES FOR ASSIGNING CODES.—Not later
than 3 months after the date on which the proce-
dures are developed under subparagraphs (B) and
(C), respectively, the head of each Federal agency
shall establish procedures—

‘(i) to identify all encumbered and vacant posi-
tions with information technology, cybersecurity,
or other cyber-related functions (as defined in the
National Initiative for Cybersecurity Education’s
coding structure); and

“‘(ii) to assign the appropriate employment code
to each such position, using agreed standards and
definitions.

‘‘(2) CODE ASSIGNMENTS.—Not later than 1 year after
the date after the procedures are established under
paragraph (1)(E), the head of each Federal agency
shall complete assignment of the appropriate employ-
ment code to each position within the agency with
information technology, cybersecurity, or other
cyber-related functions.

‘‘(c) PROGRESS REPORT.—Not later than 180 days after
the date of enactment of this Act, the Director shall
submit a progress report on the implementation of this
section to the appropriate congressional committees.
“SEC. 304. IDENTIFICATION OF CYBER-RELATED

WORK ROLES OF CRITICAL NEED.

‘‘(a) IN GENERAL.—Beginning not later than 1 year
after the date on which the employment codes are as-
signed to employees pursuant to section 303(b)(2), and
annually thereafter through 2022, the head of each Fed-
eral agency, in consultation with the Director, the Di-
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rector of the National Institute of Standards and Tech-
nology, and the Secretary of Homeland Security,
shall—

D identify information technology,
cybersecurity, or other cyber-related work roles of
critical need in the agency’s workforce; and

“(2) submit a report to the Director that—

““(A) describes the information technology,
cybersecurity, or other cyber-related roles identi-
fied under paragraph (1); and

“(B) substantiates the critical need designations.

‘“(b) GUIDANCE.—The Director shall provide Federal
agencies with timely guidance for identifying informa-
tion technology, cybersecurity, or other cyber-related
roles of critical need, including—

‘(1) current information technology, cybersecurity,
and other cyber-related roles with acute skill short-
ages; and

“(2) information technology, cybersecurity, or
other cyber-related roles with emerging skill short-
ages.

‘‘(c) CYBERSECURITY NEEDS REPORT.—Not later than 2
years after the date of the enactment of this Act [Dec.
18, 2015], the Director, in consultation with the Sec-
retary of Homeland Security, shall—

‘“(1) identify critical needs for information tech-
nology, cybersecurity, or other cyber-related work-
force across all Federal agencies; and

‘(2) submit a progress report on the implementa-
tion of this section to the appropriate congressional
committees.

“SEC. 306. GOVERNMENT ACCOUNTABILITY OFFICE
STATUS REPORTS.
‘“The Comptroller General of the United States
shall—
‘(1) analyze and monitor the implementation of
sections 303 and 304; and
‘(2) not later than 3 years after the date of the en-
actment of this Act [Dec. 18, 2015], submit a report to
the appropriate congressional committees that de-
scribes the status of such implementation.”

PLAIN WRITING IN GOVERNMENT DOCUMENTS

Pub. L. 111-274, Oct. 13, 2010, 124 Stat. 2861, provided
that:

‘“SECTION 1. SHORT TITLE.
“This Act may be cited as the ‘Plain Writing Act of
2010°.

“SEC. 2. PURPOSE.

“The purpose of this Act is to improve the effective-
ness and accountability of Federal agencies to the pub-
lic by promoting clear Government communication
that the public can understand and use.

“SEC. 3. DEFINITIONS.
“In this Act:

‘(1) AGENCY.—The term ‘agency’ means an Execu-
tive agency, as defined under section 105 of title 5,
United States Code.

‘“(2) COVERED DOCUMENT.—The term ‘covered docu-
ment’—

““(A) means any document that—

‘(i) is necessary for obtaining any Federal Gov-
ernment benefit or service or filing taxes;
“(ii) provides information about any Federal

Government benefit or service; or

‘‘(iii) explains to the public how to comply with

a requirement the Federal Government admin-

isters or enforces;

“(B) includes (whether in paper or electronic
form) a letter, publication, form, notice, or instruc-
tion; and

*“(C) does not include a regulation.

‘“(3) PLAIN WRITING.—The term ‘plain writing’
means writing that is clear, concise, well-organized,
and follows other best practices appropriate to the
subject or field and intended audience.

“SEC. 4. RESPONSIBILITIES OF FEDERAL AGEN-

CIES.

‘““(a) PREPARATION FOR IMPLEMENTATION OF PLAIN
WRITING REQUIREMENTS.—
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‘(1) IN GENERAL.—Not later than 9 months after the
date of enactment of this Act [Oct. 13, 2010], the head
of each agency shall—

‘“(A) designate 1 or more senior officials within
the agency to oversee the agency implementation
of this Act;

‘“(B) communicate the requirements of this Act to
the employees of the agency;

‘(C) train employees of the agency in plain writ-
ing;

‘(D) establish a process for overseeing the on-
going compliance of the agency with the require-
ments of this Act;

‘“(E) create and maintain a plain writing section
of the agency’s website as required under paragraph
(2) that is accessible from the homepage of the
agency’s website; and

‘(F) designate 1 or more agency points-of-contact
to receive and respond to public input on—

‘(i) agency implementation of this Act; and
““(ii) the agency reports required under section

5.

‘“(2) WEBSITE.—The plain writing section described
under paragraph (1)(E) shall—

‘“(A) inform the public of agency compliance with
the requirements of this Act; and

‘(B) provide a mechanism for the agency to re-
ceive and respond to public input on—

‘(i) agency implementation of this Act; and
“‘(ii) the agency reports required under section

5.

“(b) REQUIREMENT TO USE PLAIN WRITING IN NEW DocC-
UMENTS.—Beginning not later than 1 year after the date
of enactment of this Act, each agency shall use plain
writing in every covered document of the agency that
the agency issues or substantially revises.

““(c) GUIDANCE.—

‘(1) IN GENERAL.—Not later than 6 months after the
date of enactment of this Act, the Director of the Of-
fice of Management and Budget shall develop and
issue guidance on implementing the requirements of
this section. The Director may designate a lead agen-
cy, and may use interagency working groups to assist
in developing and issuing the guidance.

‘(2) INTERIM GUIDANCE.—Before the issuance of
guidance under paragraph (1), agencies may follow
the guidance of—

‘““(A) the writing guidelines developed by the
Plain Language Action and Information Network;
or

‘(B) guidance provided by the head of the agency
that is consistent with the guidelines referred to in
subparagraph (A).

“SEC. 5. REPORTS TO CONGRESS.

‘“‘(a) INITIAL REPORT.—Not later than 9 months after
the date of enactment of this Act [Oct. 13, 2010], the
head of each agency shall publish on the plain writing
section of the agency’s website a report that describes
the agency plan for compliance with the requirements
of this Act.

“‘(b) ANNUAL COMPLIANCE REPORT.—Not later than 18
months after the date of enactment of this Act, and an-
nually thereafter, the head of each agency shall publish
on the plain writing section of the agency’s website a
report on agency compliance with the requirements of
this Act.

“SEC. 6. JUDICIAL REVIEW AND ENFORCEABILITY.

‘‘(a) JUDICIAL REVIEW.—There shall be no judicial re-
view of compliance or noncompliance with any provi-
sion of this Act.

“‘(b) ENFORCEABILITY.—No provision of this Act shall
be construed to create any right or benefit, substantive
or procedural, enforceable by any administrative or ju-
dicial action.

“SEC. 7. BUDGETARY EFFECTS OF PAYGO LEGIS-
LATION FOR THIS ACT.

““The budgetary effects of this Act, for the purpose of
complying with the Statutory Pay-As-You-Go Act of
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2010 [2 U.S.C. 931 et seq.], shall be determined by ref-
erence to the latest statement titled ‘Budgetary Effects
of PAYGO Legislation’ for this Act, submitted for
printing in the Congressional Record by the Chairman
of the House Budget Committee, provided that such
statement has been submitted prior to the vote on pas-
sage.”’

SUPPORT FOR YOUTH ORGANIZATIONS

Pub. L. 109-163, div. A, title X, §1058(a), (b), Jan. 6,
2006, 119 Stat. 3442, provided that:

‘“(a) YOUTH ORGANIZATION DEFINED.—In this section,
the term ‘youth organization’ means—

‘(1) the Boy Scouts of America;

‘(2) the Girl Scouts of the United States of Amer-
ica;

‘(3) the Boys Clubs of America;

‘“(4) the Girls Clubs of America;

‘“(5) the Young Men’s Christian Association;

‘“(6) the Young Women’s Christian Association;

‘“(7) the Civil Air Patrol;

‘(8) the United States Olympic Committee;

‘(9) the Special Olympics;

“(10) Campfire USA;

‘“(11) the Young Marines;

¢(12) the Naval Sea Cadets Corps;

‘“(13) 4-H Clubs;

‘‘(14) the Police Athletic League;

‘“(15) Big Brothers—Big Sisters of America;

‘“(16) National Guard Challenge Program; and

‘(17 any other organization designated by the
President as an organization that is primarily in-
tended to—

““(A) serve individuals under the age of 21 years;

‘“(B) provide training in citizenship, leadership,
physical fitness, service to community, and team-
work; and

“(C) promote the development of character and
ethical and moral values.

““(b) SUPPORT FOR YOUTH ORGANIZATIONS.—

‘(1) CONTINUATION OF SUPPORT.—No Federal law (in-
cluding any rule, regulation, directive, instruction,
or order) shall be construed to limit any Federal
agency from providing any form of support for a
youth organization (including the Boy Scouts of
America or any group officially affiliated with the
Boy Scouts of America) that would result in that
Federal agency providing less support to that youth
organization (or any similar organization chartered
under the chapter of title 36, United States Code, re-
lating to that youth organization) than was provided
during the preceding fiscal year to that youth organi-
zation. This paragraph shall be subject to the avail-
ability of appropriations.

““(2) YOUTH ORGANIZATIONS THAT CEASE TO EXIST.—
Paragraph (1) shall not apply to any youth organiza-
tion that ceases to exist.

‘“(3) WAIVERS.—The head of a Federal agency may
waive the application of paragraph (1) to a youth or-
ganization with respect to each conviction or inves-
tigation described under subparagraph (A) or (B) for
a period of not more than two fiscal years if—

““(A) any senior officer (including any member of
the board of directors) of the youth organization is
convicted of a criminal offense relating to the offi-
cial duties of that officer or the youth organization
is convicted of a criminal offense; or

‘“(B) the youth organization is the subject of a
criminal investigation relating to fraudulent use or
waste of Federal funds.

‘“(4) TYPES OF SUPPORT.—Support described in para-
graph (1) includes—

“(A) authorizing a youth organization to hold
meetings, camping events, or other activities on
Federal property;

‘(B) hosting any official event of a youth organi-
zation;

“(C) loaning equipment for the use of a youth or-
ganization; and

‘(D) providing personnel services and logistical
support for a youth organization.”’
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Pub. L. 109-148, div. A, title VIII, §8126(b), Dec. 30,
2005, 119 Stat. 2728, which contained provisions substan-
tially similar to those in Pub. L. 109-163, §1058(a), (b),
set out above, was repealed by Pub. L. 109-364, div. A,
title X, §1071(f)(3), Oct. 17, 2006, 120 Stat. 2402.

MINIMUM STANDARDS FOR BIRTH CERTIFICATES

Pub. L. 108-458, title VII, §7211(a)-(d), Dec. 17, 2004, 118
Stat. 3825-3827, provided that:

‘‘(a) DEFINITION.—In this section [enacting this note
and repealing provisions set out as a note below], the
term ‘birth certificate’ means a certificate of birth—

‘(1) for an individual (regardless of where born)—

“(A) who is a citizen or national of the United
States at birth; and

‘(B) whose birth is registered in the United
States; and
‘(2) that—

‘‘(A) is issued by a Federal, State, or local govern-
ment agency or authorized custodian of record and
produced from birth records maintained by such
agency or custodian of record; or

‘“(B) is an authenticated copy, issued by a Fed-
eral, State, or local government agency or author-
ized custodian of record, of an original certificate
of birth issued by such agency or custodian of
record.

““(b) STANDARDS FOR ACCEPTANCE BY FEDERAL AGEN-
CIES.—

‘(1) IN GENERAL.—Beginning 2 years after the pro-
mulgation of minimum standards under paragraph
(3), no Federal agency may accept a birth certificate
for any official purpose unless the certificate con-
forms to such standards.

¢“(2) STATE CERTIFICATION.—

‘“(A) IN GENERAL.—Each State shall certify to the
Secretary of Health and Human Services that the
State is in compliance with the requirements of
this section.

“(B) FREQUENCY.—Certifications under subpara-
graph (A) shall be made at such intervals and in
such a manner as the Secretary of Health and
Human Services, with the concurrence of the Sec-
retary of Homeland Security and the Commissioner
of Social Security, may prescribe by regulation.

“(C) COMPLIANCE.—Each State shall ensure that
units of local government and other authorized cus-
todians of records in the State comply with this
section.

‘(D) AUDITS.—The Secretary of Health and
Human Services may conduct periodic audits of
each State’s compliance with the requirements of
this section.

‘(3) MINIMUM STANDARDS.—Not later than 1 year
after the date of enactment of this Act [Dec. 17, 2004],
the Secretary of Health and Human Services shall by
regulation establish minimum standards for birth
certificates for use by Federal agencies for official
purposes that—

‘“(A) at a minimum, shall require certification of
the birth certificate by the State or local govern-
ment custodian of record that issued the certifi-
cate, and shall require the use of safety paper or an
alternative, equally secure medium, the seal of the
issuing custodian of record, and other features de-
signed to prevent tampering, counterfeiting, or
otherwise duplicating the birth certificate for
fraudulent purposes;

‘“(B) shall establish requirements for proof and
verification of identity as a condition of issuance of
a birth certificate, with additional security meas-
ures for the issuance of a birth certificate for a per-
son who is not the applicant;

‘“(C) shall establish standards for the processing
of birth certificate applications to prevent fraud;

‘(D) may not require a single design to which
birth certificates issued by all States must con-
form; and

‘“(E) shall accommodate the differences between
the States in the manner and form in which birth

TITLE 5—GOVERNMENT ORGANIZATION AND EMPLOYEES

Page 18

records are stored and birth certificates are pro-

duced from such records.

‘“(4) CONSULTATION WITH GOVERNMENT AGENCIES.—In
promulgating the standards required under paragraph
(3), the Secretary of Health and Human Services shall
consult with—

‘“(A) the Secretary of Homeland Security;

‘(B) the Commissioner of Social Security;

¢(C) State vital statistics offices; and

‘(D) other appropriate Federal agencies.
¢‘(5) EXTENSION OF EFFECTIVE DATE.—The Secretary

of Health and Human Services may extend the date
specified under paragraph (1) for up to 2 years for
birth certificates issued by a State if the Secretary
determines that the State made reasonable efforts to
comply with the date under paragraph (1) but was un-
able to do so.

“‘(c) GRANTS TO STATES.—

‘(1) ASSISTANCE IN MEETING FEDERAL STANDARDS.—

‘““(A) IN GENERAL.—Beginning on the date a final
regulation is promulgated under subsection (b)(3),
the Secretary of Health and Human Services shall
award grants to States to assist them in conform-
ing to the minimum standards for birth certificates
set forth in the regulation.

‘(B) ALLOCATION OF GRANTS.—The Secretary shall
award grants to States under this paragraph based
on the proportion that the estimated average an-
nual number of birth certificates issued by a State
applying for a grant bears to the estimated average
annual number of birth certificates issued by all
States.

¢(C) MINIMUM ALLOCATION.—Notwithstanding sub-
paragraph (B), each State shall receive not less
than 0.5 percent of the grant funds made available
under this paragraph.

““(2) ASSISTANCE IN MATCHING BIRTH AND DEATH
RECORDS.—

“(A) IN GENERAL.—The Secretary of Health and
Human Services, in coordination with the Commis-
sioner of Social Security and other appropriate
Federal agencies, shall award grants to States,
under criteria established by the Secretary, to as-
sist States in—

‘(i) computerizing their
records;

‘“(ii) developing the capability to match birth
and death records within each State and among
the States; and

‘“(iii) noting the fact of death on the birth cer-
tificates of deceased persons.

‘‘(B) ALLOCATION OF GRANTS.—The Secretary shall
award grants to qualifying States under this para-
graph based on the proportion that the estimated
annual average number of birth and death records
created by a State applying for a grant bears to the
estimated annual average number of birth and
death records originated by all States.

*(C) MINIMUM ALLOCATION.—Notwithstanding sub-
paragraph (B), each State shall receive not less
than 0.5 percent of the grant funds made available
under this paragraph.

“(d) AUTHORIZATION OF APPROPRIATIONS.—There are
authorized to be appropriated to the Secretary for each
of the fiscal years 2005 through 2009 such sums as may
be necessary to carry out this section.”

birth and death

IMPROVEMENTS IN IDENTIFICATION-RELATED DOCUMENTS

Pub. L. 104208, div. C, title VI, §656, Sept. 30, 1996, 110
Stat. 3009-716, as amended by Pub. L. 106-69, title III,
§3565, Oct. 9, 1999, 113 Stat. 1027, which related to stand-
ards for acceptance of birth certificates by Federal
agencies for any official purpose, required the Sec-
retary of Health and Human Services to make grants to
States for assistance in meeting Federal standards and
in matching birth and death records and for demonstra-
tion projects, and required the Secretary to submit a
report to the Congress on ways to reduce the fraudulent
obtaining and use of birth certificates, was repealed by
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Pub. L. 108-458, title VII, §7211(e), Dec. 17, 2004, 118 Stat.
38217.

MODIFICATION OR CANCELLATION OF CERTAIN LICENSE
AGREEMENTS GRANTED TO GOVERNMENT DURING
WORLD WAR II

Act Aug. 16, 1950, ch. 716, 64 Stat. 448, provided that:
“Notwithstanding any other provision of law, the head
of any department or other agency in the executive
branch of the Government which subsequent to Sep-
tember 9, 1939, entered into any contract or agreement
with the holder of any privately owned patent or any
right thereunder whereby such holder granted to the
United States, without payment of royalty or with re-
duction or limitation of royalty, any license under such
patent or right, is authorized, upon application of the
grantor of such license, to enter into such supple-
mental contract or agreement for the cancellation of
the contract or agreement by which such license was
granted as the head of such department or agency shall
deem to be warranted by equities existing by reason of
changes in circumstances occurring since the granting
of such license.”

EQUAL OPPORTUNITY IN FEDERAL EMPLOYMENT

Establishment of equal employment opportunity pro-
grams by heads of Executive departments and agencies,
see Ex. Ord. No. 11246, Sept. 24, 1965, 30 F.R. 12319 and
Ex. Ord. No. 11478, Aug. 8, 1969, 34 F.R. 12985, set out as
notes under section 2000e of Title 42, The Public Health
and Welfare.

§302. Delegation of authority

(a) For the purpose of this section, ‘‘agency’’
has the meaning given it by section 5721 of this
title.

(b) In addition to the authority to delegate
conferred by other law, the head of an agency
may delegate to subordinate officials the au-
thority vested in him—

(1) by law to take final action on matters
pertaining to the employment, direction, and
general administration of personnel under his
agency; and

(2) by section 3702 of title 44 to authorize the
publication of advertisements, notices, or pro-
posals.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 379; Pub. L.
94-183, §2(1), Dec. 31, 1975, 89 Stat. 1057.)

HISTORICAL AND REVISION NOTES

Revised Statutes and

U.8. Code Statutes at Large

Derivation

5U.S.C. 22a. Aug. 2, 1946, ch. 744, §12, 60

Stat. 809.

Clause (2) of former section 22a is omitted because of
the repeal of R.S. §3683 (31 U.S.C. 675) by the Act of
Sept. 12, 1950, ch. 946, §301(76), 64 Stat. 843.

The word ‘‘agency’ is substituted for ‘‘department”
and defined to conform to the definition of ‘‘depart-
ment” in section 18 of the Act of Aug. 2, 1946, ch. 744,
60 Stat. 811.

In subsection (b), the words ‘“‘In addition to the au-
thority to delegate conferred by other law,” are added
for clarity and in recognition of the various reorganiza-
tion plans which generally have transferred all func-
tions of the departments and agencies to the heads
thereof and have authorized them to delegate the func-
tions to subordinates.

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined
in the preface to the report.

AMENDMENTS

1975—Subsec. (b)(2). Pub. L. 94-183 substituted ‘8702
for ‘324",

TITLE 5—GOVERNMENT ORGANIZATION AND EMPLOYEES

§304

§ 303. Oaths to witnesses

(a) An employee of an Executive department
lawfully assigned to investigate frauds on or at-
tempts to defraud the United States, or irregu-
larity or misconduct of an employee or agent of
the United States, may administer an oath to a
witness attending to testify or depose in the
course of the investigation.

(b) An employee of the Department of Defense
lawfully assigned to investigative duties may
administer oaths to witnesses in connection
with an official investigation.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 379; Pub. L.
94-213, Feb. 13, 1976, 90 Stat. 179.)

HISTORICAL AND REVISION NOTES

Revised Statutes and

U.S. Code Statutes at Large

Derivation

.................. 51U.S.C. 93.

R.S. §183.

Mar. 2, 1901, ch. 809, §3, 31
Stat. 951.

Feb. 13, 1911, ch. 43, 36 Stat.
898.

The word ‘‘employee’ is substituted for ‘‘officer or
clerk” in view of the definition in section 2105. The
words ‘‘Executive department’ are substituted for ‘‘de-
partments’ as the definition of ‘‘department’ applica-
ble to this section is coextensive with the definition of
‘“Executive department’ in section 101. So much as re-
lated to the Armed Forces is omitted as superseded by
section 636 of title 14 and section 936(b) of title 10.

This section was part of title IV of the Revised Stat-
utes. The Act of July 26, 1947, ch. 343, §201(d), as added
Aug. 10, 1949, ch. 412, §4, 63 Stat. 579 (formerly 5 U.S.C.
171-1), which provides ‘‘Except to the extent inconsist-
ent with the provisions of this Act [National Security
Act of 1947], the provisions of title IV of the Revised
Statutes as now or hereafter amended shall be applica-
ble to the Department of Defense’ is omitted from this
title but is not repealed.

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined
in the preface to the report.

AMENDMENTS

1976—Pub. L. 94213 designated existing provisions as
subsec. (a) and added subsec. (b).

§304. Subpenas

(a) The head of an Executive department or
military department or bureau thereof in which
a claim against the United States is pending
may apply to a judge or clerk of a court of the
United States to issue a subpena for a witness
within the jurisdiction of the court to appear at
a time and place stated in the subpena before an
individual authorized to take depositions to be
used in the courts of the United States, to give
full and true answers to such written interrog-
atories and cross-interrogatories as may be sub-
mitted with the application, or to be orally ex-
amined and cross-examined on the subject of the
claim.

(b) If a witness, after being served with a sub-
pena, neglects or refuses to appear, or, appear-
ing, refuses to testify, the judge of the district
in which the subpena issued may proceed, on
proper process, to enforce obedience to the sub-
pena, or to punish for disobedience, in the same
manner as a court of the United States may in
case of process of subpena ad testificandum is-
sued by the court.
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(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 379.)

HISTORICAL AND REVISION NOTES

s Revised Statutes and
Derivation U.S. Code Statutes at Large
@) ... 5U.S.C. 94. R.S. §184.
(b) ... 51U.S.C. 96. R.S. §186.

In subsection (a), the words ‘‘Executive department’’
are substituted for ‘‘department’ as the definition of
“department’ applicable to this section is coextensive
with the definition of ‘‘Executive department’ in sec-
tion 101. The word ‘‘thereof” is added to reflect the
proper relationship between ‘‘department’” and ‘bu-
reau’’ as reflected in title IV of the Revised Statutes of
1878. The words ‘‘in any State, District, or Territory’’
are omitted as unnecessary. The word ‘‘individual” is
substituted for ‘‘officer” as the definition of ‘‘officer”
in section 2104 is narrower than the word ‘‘officer’ in
R.S. §184 which word includes ‘‘officers’ as defined in
section 2104 as well as notaries public who are not ‘‘offi-
cers’” under section 2104, but are ‘‘officers’ as that word
is used in R.S. §184.

In subsection (a), the words ‘‘or military depart-
ment” are inserted to preserve the application of the
source law. Before enactment of the National Security
Act Amendments of 1949 (63 Stat. 578), the Department
of the Army, the Department of the Navy, and the De-
partment of the Air Force were Executive departments.
The National Security Act Amendments of 1949 estab-
lished the Department of Defense as an Executive De-
partment including the Department of the Army, the
Department of the Navy, and the Department of the
Air Force as military departments, not as Executive
departments. However, the source law for this section,
which was in effect in 1949, remained applicable to the
Secretaries of the military departments by virtue of
section 12(g) of the National Security Act Amendments
of 1949 (63 Stat. 591), which is set out in the reviser’s
note for section 301.

This section was part of title IV of the Revised Stat-
utes. The Act of July 26, 1947, ch. 343, §201(d), as added
Aug. 10, 1949, ch. 412, §4, 63 Stat. 579 (former 5 U.S.C.
171-1), which provides ‘‘Except to the extent inconsist-
ent with the provisions of this Act [National Security
Act of 1947], the provisions of title IV of the Revised
Statutes as now or hereafter amended shall be applica-
ble to the Department of Defense’’ is omitted from this
title but is not repealed.

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined
in the preface to the report.

§305. Systematic agency review of operations

(a) For the purpose of this section, ‘‘agency’’
means an Executive agency, but does not in-
clude—

(1) a Government controlled corporation;

(2) the Tennessee Valley Authority;

(3) the Virgin Islands Corporation;

(4) the Atomic Energy Commission;

(5) the Central Intelligence Agency;

(6) the Panama Canal Commission; or

(7) the National Security Agency, Depart-
ment of Defense.

(b) Under regulations prescribed and adminis-
tered by the President, each agency shall review
systematically the operations of each of its ac-
tivities, functions, or organization units, on a
continuing basis.

(c) The purpose of the reviews includes—

(1) determining the degree of efficiency and
economy in the operation of the agency’s ac-
tivities, functions, or organization units;

(2) identifying the units that are outstand-
ing in those respects; and
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(3) identifying the employees whose personal
efforts have caused their units to be outstand-
ing in efficiency and economy of operations.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 380; Pub. L.
96-54, §2(a)(2), Aug. 14, 1979, 93 Stat. 381; Pub. L.
96-70, title III, §3302(e)(1), Sept. 27, 1979, 93 Stat.
498; Pub. L. 97-468, title VI, §615(b)(1)(A), Jan. 14,
1983, 96 Stat. 25678.)

HISTORICAL AND REVISION NOTES

P Revised Statutes and
Derivation U.S. Code Statutes at Large
[€:)) R 5U.S.C. 1085. Oct. 28, 1949, ch. 782, §205, 63
Stat. 957.
(), (¢) ....... 5U.S.C. 1151. Oct. 28, 1949, ch. 782, §1001,
63 Stat. 971.

Subsection (a) is based in part on former sections 1081
and 1082, which are carried into section 5102.

In subsection (a)(1), the exception of ‘‘a Government
controlled corporation” is added to preserve the appli-
cation of this section to ‘‘corporations wholly owned by
the United States’. This is necessary as the defined
term ‘‘Executive agency’ includes the defined term
‘“‘Government corporation’ and the latter includes both
Government owned and controlled corporations. Thus
the exclusion of Government controlled corporations,
which are distinct from wholly owned corporations, op-
erates to preserve the application of this section to
wholly owned corporations. The exception for the In-
land Waterways Corporation in former section 1082(13)
is omitted on authority of the Act of July 19, 1963, Pub.
L. 88-67, 77 Stat. 81. The exceptions for Production
Credit Corporations and Federal Intermediate Credit
Banks in former section 1082(18) and (19) are omitted as
they are no longer ‘‘corporations wholly owned by the
United States’. Under the Farm Credit Act of 1956, 70
Stat. 659, the Production Credit Corporations were
merged in the Federal Intermediate Credit Banks, and
pursuant to that Act the Federal Intermediate Credit
Banks have ceased to be corporations wholly owned by
the United States.

In subsection (a)(7), the words ‘‘Panama Canal Com-
pany’’ are substituted for ‘‘Panama Railroad Company’’
on authority of the Act of Sept. 26, 1950, ch. 1049,
§2(a)(2), 64 Stat. 1038.

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined
in the preface to the report.

AMENDMENTS

1983—Subsec. (a)(3) to (8). Pub. L. 97-468 struck out
par. (3), which excluded The Alaska Railroad, and re-
designated pars. (4) to (8) as (3) to (7), respectively.

1979—Subsec. (a)(7). Pub. L. 96-70 substituted ‘‘Com-
mission’ for ‘“‘Company’’.

Subsec. (b). Pub. L. 96-54 substituted ‘‘President’ for
“‘Director of the Bureau of the Budget’’.

EFFECTIVE DATE OF 1983 AMENDMENT

Amendment by Pub. L. 97468 effective on date of
transfer of Alaska Railroad to the State [Jan. 5, 1985],
pursuant to section 1203 of Title 45, Railroads, see sec-
tion 615(b) of Pub. L. 97-468.

EFFECTIVE DATE OF 1979 AMENDMENTS

Amendment by Pub. L. 96-70 effective Oct. 1, 1979, see
section 3304 of Pub. L. 96-70, set out as an Effective
Date note under section 3601 of Title 22, Foreign Rela-
tions and Intercourse.

Pub. L. 96-54, §2(b), Aug. 14, 1979, 93 Stat. 385, pro-
vided that: ‘“Except as otherwise expressly provided in
subsection (a), the amendments made by subsection (a)
[amending sections 305, 1308, 2101, 2105, 2106, 2108, 3102,
3132, 3302, 3305, 3315, 3317, 3324, 3326, 3503, 4102, 4109, 4111,
4112, 4701, 5102, 5108, 5311 to 5316, 5333 to 5335, 5347, 5504,
5514, 5516, 5521, 5545, 5550a, 5562, 5581, 5584, 5596, 5702, 5903,



Page 21

5943, 6104, 6304, 6305, 6323, 6325, 7325, 7327, 7701, 7702, 8331,
8332, 8339, 8347, 8701, 8901, and 8906 of this title], shall
take effect July 12, 1979, or the date of the enactment
of this Act [Aug. 14, 1979], whichever is earlier.”

TRANSFER OF FUNCTIONS

Atomic Energy Commission abolished and functions
transferred by sections 5814 and 5841 of Title 42, The
Public Health and Welfare. See also Transfer of Func-
tions notes set out under those sections.

DELEGATION OF FUNCTIONS

Functions of President under subsec. (b) of this sec-
tion delegated to Director of Office of Management and
Budget, see Ex. Ord. No. 12152, Aug. 14, 1979, 44 F.R.
48143, set out as a note under section 301 of Title 3, The
President.

DISSOLUTION OF VIRGIN ISLANDS CORPORATION

Virgin Islands Corporation established to have suc-
cession until June 30, 1969, unless sooner dissolved by
Act of Congress, by act June 30, 1949, ch. 285, 63 Stat.
350, as amended (48 U.S.C. 1407 et seq.). Corporation ter-
minated its program June 30, 1965, and dissolved July 1,
1966. Act June 30, 1949, was repealed by Pub. L. 97-357,
title III, §308(e), Oct. 19, 1982, 96 Stat. 1710.

§306. Agency strategic plans

(a) Not later than the first Monday in Feb-
ruary of any year following the year in which
the term of the President commences under sec-
tion 101 of title 3, the head of each agency shall
make available on the public website of the
agency a strategic plan and notify the President
and Congress of its availability. Such plan shall
contain—

(1) a comprehensive mission statement cov-
ering the major functions and operations of
the agency;

(2) general goals and objectives, including
outcome-oriented goals, for the major func-
tions and operations of the agency;

(3) a description of how any goals and objec-
tives contribute to the Federal Government
priority goals required by section 1120(a) of
title 31;

(4) a description of how the goals and objec-
tives are to be achieved, including—

(A) a description of the operational proc-
esses, skills and technology, and the human,
capital, information, and other resources re-
quired to achieve those goals and objectives;
and

(B) a description of how the agency is
working with other agencies to achieve its
goals and objectives as well as relevant Fed-
eral Government priority goals;

(b) a description of how the goals and objec-
tives incorporate views and suggestions ob-
tained through congressional consultations re-
quired under subsection (d);

(6) a description of how the performance
goals provided in the plan required by section
1115(a) of title 31, including the agency prior-
ity goals required by section 1120(b) of title 31,
if applicable, contribute to the general goals
and objectives in the strategic plan;

(7) an identification of those key factors ex-
ternal to the agency and beyond its control
that could significantly affect the achieve-
ment of the general goals and objectives; and

(8) a description of the program evaluations
used in establishing or revising general goals
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and objectives, with a schedule for future pro-
gram evaluations to be conducted.

(b) The strategic plan shall cover a period of
not less than 4 years following the fiscal year in
which the plan is submitted. As needed, the head
of the agency may make adjustments to the
strategic plan to reflect significant changes in
the environment in which the agency is operat-
ing, with appropriate notification of Congress.

(c) The performance plan required by section
1115(b) of title 31 shall be consistent with the
agency’s strategic plan. A performance plan
may not be submitted for a fiscal year not cov-
ered by a current strategic plan under this sec-
tion.

(d) When developing or making adjustments to
a strategic plan, the agency shall consult peri-
odically with the Congress, including majority
and minority views from the appropriate au-
thorizing, appropriations, and oversight com-
mittees, and shall solicit and consider the views
and suggestions of those entities potentially af-
fected by or interested in such a plan. The agen-
cy shall consult with the appropriate commit-
tees of Congress at least once every 2 years.

(e) The functions and activities of this section
shall be considered to be inherently govern-
mental functions. The drafting of strategic
plans under this section shall be performed only
by Federal employees.

(f) For purposes of this section the term
‘“‘agency’” means an Executive agency defined
under section 105, but does not include the Cen-
tral Intelligence Agency, the Government Ac-
countability Office, the United States Postal
Service, and the Postal Regulatory Commission.

(Added Pub. L. 111-352, §2, Jan. 4, 2011, 124 Stat.
3866.)

PRIOR PROVISIONS

A prior section 306, added Pub. L. 103-62, §3, Aug. 3,
1993, 107 Stat. 286; amended Pub. L. 106-65, div. A, title
IX, §902, Oct. 5, 1999, 113 Stat. 717; Pub. L. 108-271, §8(b),
July 7, 2004, 118 Stat. 814; Pub. L. 109435, title VI,
§604(b), Dec. 20, 2006, 120 Stat. 3241, related to strategic
plans, prior to repeal by Pub. L. 111-352, §2, Jan. 4, 2011,
124 Stat. 3866.

CHAPTER 5—ADMINISTRATIVE PROCEDURE
SUBCHAPTER I—GENERAL PROVISIONS

Sec.

500. Administrative practice; general provisions.

501. Advertising practice; restrictions.

502. Administrative practice; Reserves and Na-
tional Guardsmen.

503. Witness fees and allowances.

504. Costs and fees of parties.

SUBCHAPTER II—ADMINISTRATIVE PROCEDURE

551. Definitions.

552. Public information; agency rules, opinions,
orders, records, and proceedings.

552a. Records about individuals.t

5562Db. Open meetings.

553. Rule making.

5b4. Adjudications.

555. Ancillary matters.

556. Hearings; presiding employees; powers and

duties; burden of proof; evidence; record as
basis of decision.

180 in original. Does not conform to section catchline.



§500

557. Initial decisions; conclusiveness; review by
agency; submissions by parties; contents of
decisions; record.

558. Imposition of sanctions; determination of ap-
plications for licenses; suspension, revoca-
tion, and expiration of licenses.

559. Effect on other laws; effect of subsequent

statute.
SUBCHAPTER III—NEGOTIATED RULEMAKING
PROCEDURE

561. Purpose.

562. Definitions.

563. Determination of need for negotiated rule-
making committee.

564. Publication of notice; applications for mem-
bership on committees.

565. Establishment of committee.

566. Conduct of committee activity.

5617. Termination of committee.

568. Services, facilities, and payment of commit-
tee member expenses.

569. Encouraging negotiated rulemaking.

570. Judicial review.

570a. Authorization of appropriations.

SUBCHAPTER IV—ALTERNATIVE MEANS OF DIS-
PUTE RESOLUTION IN THE ADMINISTRATIVE
PROCESS

571. Definitions.

572. General authority.

573. Neutrals.

574. Confidentiality.

575. Authorization of arbitration.
576. Enforcement of arbitration agreements.
5717. Arbitrators.

578. Authority of the arbitrator.
579. Arbitration proceedings.

580. Arbitration awards.

581. Judicial review.

[5682. Repealed.]

583. Support services.

584. Authorization of appropriations.

SUBCHAPTER V—ADMINISTRATIVE CONFERENCE
OF THE UNITED STATES

591. Purposes.

592. Definitions.

593. Administrative Conference of the TUnited
States.

594. Powers and duties of the Conference.

595. Organization of the Conference.

596. Authorization of appropriations.

AMENDMENTS

2004—Pub. L. 108-401, §2(b)(2), Oct. 30, 2004, 118 Stat.
2255, substituted ‘‘Purposes’ for ‘‘Purpose’ in item 591.

1996—Pub. L. 104-320, §§4(b)(2), 10(b), 11(b)(2), (d)(2),
Oct. 19, 1996, 110 Stat. 3871, 3873, 3874, in item 569 sub-
stituted ‘‘Encouraging negotiated rulemaking’ for
“Role of the Administrative Conference of the United
States and other entities’, added items 570a and 584,
and struck out item 582 ‘“‘Compilation of information’.

1992—Pub. L. 102-354, §4, Aug. 26, 1992, 106 Stat. 945,
substituted headings of subchapters III, IV, and V and
items 561 to 570, 571 to 583, and 591 to 596 for former
heading of subchapter III and former items 571 to 576
relating to Administrative Conference of the United
States, former heading of subchapter IV and former
items 581 to 593 relating to alternative means of dispute
resolution in the administrative process, and former
heading of subchapter IV and former items 581 to 590 re-
lating to negotiated rulemaking procedure.

1990—Pub. L. 101-648, §3(b), Nov. 29, 1990, 104 Stat.
4976, added heading of subchapter IV and items 581 to
590 relating to negotiated rulemaking procedure.

Pub. L. 101-552, §4(c), Nov. 15, 1990, 104 Stat. 2745,
added heading of subchapter IV and items 581 to 593 [re-
numbered 571 to 583] relating to alternative means of
dispute resolution.
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1986—Pub. L. 99-470, §2(b), Oct. 14, 1986, 100 Stat. 1198,
substituted ‘‘Authorization of appropriations’ for ‘‘Ap-
propriations’ in item 576.

1985—Pub. L. 99-80, §6, Aug. 5, 1985, 99 Stat. 186, re-
vived item 504 and repealed Pub. L. 96-481, title II,
§203(c), Oct. 21, 1980, 94 Stat. 2327, which provided for
the repeal, effective Oct. 1, 1984, of item 504.

1980—Pub. L. 96-481, title II, §203(a)(2), (c), Oct. 21,
1980, 94 Stat. 2327, added item 504 ‘‘Costs and fees of par-
ties”’, and repealed that item effective Oct. 1, 1984.

1976—Pub. L. 94-409, §3(b), Sept. 13, 1976, 90 Stat. 1246,
added item 552b.

1974—Pub. L. 93-579, §4, Dec. 31, 1974, 88 Stat. 1905,
added item 552a.

1967—Pub. L. 90-83, §1(1)(B), Sept. 11, 1967, 81 Stat. 195,
added item 500.

Pub. L. 90-23, §2, June 5, 1967, 81 Stat. 56, substituted
“Public information; agency rules, opinions, orders,
records and proceedings’ for ‘‘Publication of informa-
tion, rules, opinions, orders, and public records’ in
item 552.

SUBCHAPTER I—GENERAL PROVISIONS
§500. Administrative practice; general provisions

(a) For the purpose of this section—

(1) ‘‘agency’” has the meaning given it by
section 551 of this title; and

(2) ““State” means a State, a territory or
possession of the United States including a
Commonwealth, or the District of Columbia.

(b) An individual who is a member in good
standing of the bar of the highest court of a
State may represent a person before an agency
on filing with the agency a written declaration
that he is currently qualified as provided by this
subsection and is authorized to represent the
particular person in whose behalf he acts.

(c) An individual who is duly qualified to prac-
tice as a certified public accountant in a State
may represent a person before the Internal Rev-
enue Service of the Treasury Department on fil-
ing with that agency a written declaration that
he is currently qualified as provided by this sub-
section and is authorized to represent the par-
ticular person in whose behalf he acts.

(d) This section does not—

(1) grant or deny to an individual who is not
qualified as provided by subsection (b) or (c) of
this section the right to appear for or rep-
resent a person before an agency or in an agen-
cy proceeding;

(2) authorize or limit the discipline, includ-
ing disbarment, of individuals who appear in a
representative capacity before an agency;

(3) authorize an individual who is a former
employee of an agency to represent a person
before an agency when the representation is
prohibited by statute or regulation; or

(4) prevent an agency from requiring a power
of attorney as a condition to the settlement of
a controversy involving the payment of
money.

(e) Subsections (b)-(d) of this section do not
apply to practice before the United States Pat-
ent and Trademark Office with respect to patent
matters that continue to be covered by chapter
3 (sections 31-33) of title 35.

(f) When a participant in a matter before an
agency is represented by an individual qualified
under subsection (b) or (c) of this section, a no-
tice or other written communication required or
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permitted to be given the participant in the
matter shall be given to the representative in
addition to any other service specifically re-
quired by statute. When a participant is rep-
resented by more than one such qualified rep-
resentative, service on any one of the represent-
atives is sufficient.

(Added Pub. L. 90-83, §1(1)(A), Sept. 11, 1967, 81
Stat. 195; amended Pub. L. 106-113, div. B,
§1000(a)(9) [title IV, §4732(b)(2)], Nov. 29, 1999, 113
Stat. 15636, 1501A-583.)

HISTORICAL AND REVISION NOTES

Setcittll(:znff Source (U.S. Code) Source (Re}j(lffgcéftatutes at
500(a) ......... 5 App.: 1014. Nov. 8, 1965, Pub. L. 89-332,
§3, 79 Stat. 1281.
500(b)-(e) ... | 5 App.: 1012. Nov. 8, 1965, Pub. L. 89-332,
§1, 79 Stat. 1281.
500() ......... 5 App.: 1013. Nov. 8, 1965, Pub. L. 89-332,
§2, 79 Stat. 1281.

The definition of ‘‘State’ in subsection (a)(2) is sup-
plied for convenience and is based on the words ‘‘State,
possession, territory, Commonwealth, or District of Co-
lumbia’ in subsections (a) and (b) of 5 App. U.S.C. 1012.

In subsection (d), the words ‘“This section does not”
are substituted for ‘‘nothing herein shall be con-
strued”.

In subsection (d)(3), the word ‘‘employee’ is sub-
stituted for ‘‘officer or employee’” to conform to the
definition of ‘‘employee’ in 5 U.S.C. 2105.

AMENDMENTS

1999—Subsec. (e). Pub. L. 106-113 substituted ‘“United
States Patent and Trademark Office’” for ‘“‘Patent Of-
fice”.
EFFECTIVE DATE OF 1999 AMENDMENT
Amendment by Pub. L. 106-113 effective 4 months
after Nov. 29, 1999, see section 1000(a)(9) [title IV, §4731]

of Pub. L. 106-113, set out as a note under section 1 of
Title 35, Patents.

§501. Advertising practice; restrictions

An individual, firm, or corporation practicing
before an agency of the United States may not
use the name of a Member of either House of
Congress or of an individual in the service of the
United States in advertising the business.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 381.)

HISTORICAL AND REVISION NOTES

Revised Statutes and

U.S. Code Statutes at Large

Derivation

51U.S.C. 101. Apr. 27, 1916, ch. 89, §1, 39

Stat. 54.

The words ‘“‘may not’ are substituted for ‘It shall be
unlawful for”. The words ‘‘agency of the United
States’ are substituted for ‘‘any department or office
of the Government”. The words ‘‘an individual in the
service of the United States’ are substituted for ‘‘offi-
cer of the Government’’ in view of the definitions in
sections 2104 and 2105.

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined
in the preface to the report.

§502. Administrative practice; Reserves and Na-
tional Guardsmen

Membership in a reserve component of the
armed forces or in the National Guard does not
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prevent an individual from practicing his civil-
ian profession or occupation before, or in con-
nection with, an agency of the United States.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 381.)

HISTORICAL AND REVISION NOTES

Revised Statutes and

U.§. Code Statutes at Large

Derivation

5 U.S.C. 30r(c) (2d
sentence).

Aug. 10, 1956, ch. 1041, §29(c)
(2d sentence), T0A Stat.
632.

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined
in the preface to the report.

§503. Witness fees and allowances

(a) For the purpose of this section, ‘‘agency”’
has the meaning given it by section 5721 of this
title.

(b) A witness is entitled to the fees and allow-
ances allowed by statute for witnesses in the
courts of the United States when—

(1) he is subpenaed under section 304(a) of
this title; or

(2) he is subpenaed to and appears at a hear-
ing before an agency authorized by law to hold
hearings and subpena witnesses to attend the
hearings.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 381.)

HISTORICAL AND REVISION NOTES

P Revised Statutes and
Derivation U.S. Code Statutes at Large
51U.S.C. 95. R.S. §185.
5U.S.C. %a. Aug. 2, 1946, ch. 744, §10, 60
Stat. 809.

Former sections 95 and 95a are combined and restated
for clarity and brevity. The words ‘‘or expenses in the
case of Government officers and employees’ are omit-
ted as covered by section 1823 of title 28. The word
‘“‘agency’’ is substituted for ‘‘department’ and defined
to conform to the definition of ‘‘department’ in section
18 of the Act of Aug. 2, 1946, ch. 744, 60 Stat. 811.

This section was part of title IV of the Revised Stat-
utes. The Act of July 26, 1947, ch. 343, §201(d), as added
Aug. 10, 1949, ch. 412, §4, 63 Stat. 579 (former 5 U.S.C.
171-1), which provides ‘‘Except to the extent inconsist-
ent with the provisions of this Act [National Security
Act of 1947], the provisions of title IV of the Revised
Statutes as now or hereafter amended shall be applica-
ble to the Department of Defense’ is omitted from this
title but is not repealed.

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined
in the preface to the report.

§504. Costs and fees of parties

(a)(1) An agency that conducts an adversary
adjudication shall award, to a prevailing party
other than the United States, fees and other ex-
penses incurred by that party in connection
with that proceeding, unless the adjudicative of-
ficer of the agency finds that the position of the
agency was substantially justified or that spe-
cial circumstances make an award unjust.
Whether or not the position of the agency was
substantially justified shall be determined on
the basis of the administrative record, as a
whole, which is made in the adversary adjudica-
tion for which fees and other expenses are
sought.
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(2) A party seeking an award of fees and other
expenses shall, within thirty days of a final dis-
position in the adversary adjudication, submit
to the agency an application which shows that
the party is a prevailing party and is eligible to
receive an award under this section, and the
amount sought, including an itemized statement
from any attorney, agent, or expert witness rep-
resenting or appearing in behalf of the party
stating the actual time expended and the rate at
which fees and other expenses were computed.
The party shall also allege that the position of
the agency was not substantially justified. When
the United States appeals the underlying merits
of an adversary adjudication, no decision on an
application for fees and other expenses in con-
nection with that adversary adjudication shall
be made under this section until a final and un-
reviewable decision is rendered by the court on
the appeal or until the underlying merits of the
case have been finally determined pursuant to
the appeal.

(3) The adjudicative officer of the agency may
reduce the amount to be awarded, or deny an
award, to the extent that the party during the
course of the proceedings engaged in conduct
which unduly and unreasonably protracted the
final resolution of the matter in controversy.
The decision of the adjudicative officer of the
agency under this section shall be made a part
of the record containing the final decision of the
agency and shall include written findings and
conclusions and the reason or basis therefor.
The decision of the agency on the application
for fees and other expenses shall be the final ad-
ministrative decision under this section.

(4) If, in an adversary adjudication arising
from an agency action to enforce a party’s com-
pliance with a statutory or regulatory require-
ment, the demand by the agency is substantially
in excess of the decision of the adjudicative offi-
cer and is unreasonable when compared with
such decision, under the facts and circumstances
of the case, the adjudicative officer shall award
to the party the fees and other expenses related
to defending against the excessive demand, un-
less the party has committed a willful violation
of law or otherwise acted in bad faith, or special
circumstances make an award unjust. Fees and
expenses awarded under this paragraph shall be
paid only as a consequence of appropriations
provided in advance.

(b)(1) For the purposes of this section—

(A) ““fees and other expenses’ includes the
reasonable expenses of expert witnesses, the
reasonable cost of any study, analysis, engi-
neering report, test, or project which is found
by the agency to be necessary for the prepara-
tion of the party’s case, and reasonable attor-
ney or agent fees (The amount of fees awarded
under this section shall be based upon prevail-
ing market rates for the kind and quality of
the services furnished, except that (i) no ex-
pert witness shall be compensated at a rate in
excess of the highest rate of compensation for
expert witnesses paid by the agency involved,
and (ii) attorney or agent fees shall not be
awarded in excess of $125 per hour unless the
agency determines by regulation that an in-
crease in the cost of living or a special factor,
such as the limited availability of qualified at-
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torneys or agents for the proceedings involved,
justifies a higher fee.);

(B) “‘party’” means a party, as defined in sec-
tion 551(3) of this title, who is (i) an individual
whose net worth did not exceed $2,000,000 at
the time the adversary adjudication was initi-
ated, or (ii) any owner of an unincorporated
business, or any partnership, corporation, as-
sociation, unit of local government, or organi-
zation, the net worth of which did not exceed
$7,000,000 at the time the adversary adjudica-
tion was initiated, and which had not more
than 500 employees at the time the adversary
adjudication was initiated; except that an or-
ganization described in section 501(c)(3) of the
Internal Revenue Code of 1986 (26 U.S.C.
501(c)(3)) exempt from taxation under section
501(a) of such Code, or a cooperative associa-
tion as defined in section 15(a) of the Agricul-
tural Marketing Act (12 U.S.C. 1141j(a)), may
be a party regardless of the net worth of such
organization or cooperative association or for
purposes of subsection (a)(4), a small entity as
defined in section 601;

(C) ‘“‘adversary adjudication” means (i) an
adjudication under section 554 of this title in
which the position of the United States is rep-
resented by counsel or otherwise, but excludes
an adjudication for the purpose of establishing
or fixing a rate or for the purpose of granting
or renewing a license, (ii) any appeal of a deci-
sion made pursuant to section 7103 of title 41
before an agency board of contract appeals as
provided in section 7105 of title 41, (iii) any
hearing conducted under chapter 38 of title 31,
and (iv) the Religious Freedom Restoration
Act of 1993;

(D) ‘“‘adjudicative officer’” means the decid-
ing official, without regard to whether the of-
ficial is designated as an administrative law
judge, a hearing officer or examiner, or other-
wise, who presided at the adversary adjudica-
tion;

(E) ‘“‘position of the agency’ means, in addi-
tion to the position taken by the agency in the
adversary adjudication, the action or failure
to act by the agency upon which the adversary
adjudication is based; except that fees and
other expenses may not be awarded to a party
for any portion of the adversary adjudication
in which the party has unreasonably pro-
tracted the proceedings; and

(F) ‘“demand” means the express demand of
the agency which led to the adversary adju-
dication, but does not include a recitation by
the agency of the maximum statutory penalty
(i) in the administrative complaint, or (ii)
elsewhere when accompanied by an express de-
mand for a lesser amount.

(2) Except as otherwise provided in paragraph
(1), the definitions provided in section 551 of this
title apply to this section.

(c)(1) After consultation with the Chairman of
the Administrative Conference of the United
States, each agency shall by rule establish uni-
form procedures for the submission and consid-
eration of applications for an award of fees and
other expenses. If a court reviews the underlying
decision of the adversary adjudication, an award
for fees and other expenses may be made only
pursuant to section 2412(d)(3) of title 28, United
States Code.
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(2) If a party other than the United States is
dissatisfied with a determination of fees and
other expenses made under subsection (a), that
party may, within 30 days after the determina-
tion is made, appeal the determination to the
court of the United States having jurisdiction to
review the merits of the underlying decision of
the agency adversary adjudication. The court’s
determination on any appeal heard under this
paragraph shall be based solely on the factual
record made before the agency. The court may
modify the determination of fees and other ex-
penses only if the court finds that the failure to
make an award of fees and other expenses, or the
calculation of the amount of the award, was un-
supported by substantial evidence.

(d) Fees and other expenses awarded under this
subsection shall be paid by any agency over
which the party prevails from any funds made
available to the agency by appropriation or
otherwise.

(e) The Chairman of the Administrative Con-
ference of the United States, after consultation
with the Chief Counsel for Advocacy of the
Small Business Administration, shall report an-
nually to the Congress on the amount of fees
and other expenses awarded during the preced-
ing fiscal year pursuant to this section. The re-
port shall describe the number, nature, and
amount of the awards, the claims involved in
the controversy, and any other relevant infor-
mation which may aid the Congress in evaluat-
ing the scope and impact of such awards. Each
agency shall provide the Chairman with such in-
formation as is necessary for the Chairman to
comply with the requirements of this sub-
section.

(f) No award may be made under this section
for costs, fees, or other expenses which may be
awarded under section 7430 of the Internal Reve-
nue Code of 1986.

(Added Pub. L. 96-481, title II, §203(a)(1), (c), Oct.
21, 1980, 94 Stat. 2325, 2327; revived and amended
Pub. L. 99-80, §§1, 6, Aug. 5, 1985, 99 Stat. 183, 186;
Pub. L. 99-509, title VI, §6103(c), Oct. 21, 1986, 100
Stat. 1948; Pub. L. 99-514, §2, Oct. 22, 1986, 100
Stat. 2095; Pub. L. 100-647, title VI, §6239(b), Nov.
10, 1988, 102 Stat. 3746; Pub. L. 103-141, §4(b), Nov.
16, 1993, 107 Stat. 1489; Pub. L. 104-121, title II,
§231, Mar. 29, 1996, 110 Stat. 862; Pub. L. 111-350,
§5(a)(1), Jan. 4, 2011, 124 Stat. 3841.)

REFERENCES IN TEXT

The Religious Freedom Restoration Act of 1993, re-
ferred to in subsec. (b)(1)(C)(iv), is Pub. L. 103-141, Nov.
16, 1993, 107 Stat. 1488, which is classified principally to
chapter 21B (§2000bb et seq.) of Title 42, The Public
Health and Welfare. For complete classification of this
Act to the Code, see Short Title note set out under sec-
tion 2000bb of Title 42 and Tables.

Section 7430 of the Internal Revenue Code of 1986, re-
ferred to in subsec. (f), is classified to section 7430 of
Title 26, Internal Revenue Code.

AMENDMENTS

2011—Subsec. (b)(1)(C)(@i). Pub. L. 111-350 substituted
“section 7103 of title 41" for ‘“‘section 6 of the Contract
Disputes Act of 1978 (41 U.S.C. 605)”” and ‘‘section 7105 of
title 41 for ‘‘section 8 of that Act (41 U.S.C. 607)".

1996—Subsec. (a)(4). Pub. L. 104-121, §231(a), added
par. (4).

Subsec. (b)(1)(A)(i). Pub. L. 104-121, §231(b)(1), sub-
stituted $125” for ““$75”.
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Subsec. (b)(1)(B). Pub. L. 104-121, §231(b)(2), inserted
before semicolon at end ‘‘or for purposes of subsection
(a)(4), a small entity as defined in section 601°’.

Subsec. (b)(1)(F). Pub. L. 104-121, §231(b)(3)-(5), added
subpar. (F).

1993—Subsec. (b)(1)(C). Pub. L. 103-141 added cl. (iv).

1988—Subsec. (f). Pub. L. 100-647 added subsec. (f).

1986—Subsec. (b)(1)(B). Pub. L. 99-514 substituted “In-
ternal Revenue Code of 1986 for ‘‘Internal Revenue
Code of 1954”.

Subsec. (b)(1)(C)(1ii). Pub. L. 99-509 added cl. (iii).

1985—Subsec. (a)(1). Pub. L. 99-80, §1(a)(1), (2), struck
out ‘‘as a party to the proceeding” after ‘‘the position
of the agency’’, and inserted ‘“Whether or not the posi-
tion of the agency was substantially justified shall be
determined on the basis of the administrative record,
as a whole, which is made in the adversary adjudication
for which fees and other expenses are sought.”

Subsec. (a)(2). Pub. L. 99-80, §1(b), inserted ‘“When the
United States appeals the underlying merits of an ad-
versary adjudication, no decision on an application for
fees and other expenses in connection with that adver-
sary adjudication shall be made under this section
until a final and unreviewable decision is rendered by
the court on the appeal or until the underlying merits
of the case have been finally determined pursuant to
the appeal.”

Subsec. (a)(3). Pub. L. 99-80, §1(a)(3), inserted ‘‘The
decision of the agency on the application for fees and
other expenses shall be the final administrative deci-
sion under this section.”

Subsec. (b)(1)(B). Pub. L. 99-80, §1(c)(1), amended sub-
par. (B) generally. Prior to amendment, subpar. (B)
read as follows: ‘‘ ‘party’ means a party, as defined in
section 551(3) of this title, which is an individual, part-
nership, corporation, association, or public or private
organization other than an agency, but excludes (i) any
individual whose net worth exceeded $1,000,000 at the
time the adversary adjudication was initiated, and any
sole owner of an unincorporated business, or any part-
nership, corporation, association, or organization
whose net worth exceeded $5,000,000 at the time the ad-
versary adjudication was initiated, except that an orga-
nization described in section 501(c)(3) of the Internal
Revenue Code of 1954 (26 U.S.C. 501(c)(3)) exempt from
taxation under section 501(a) of the Code and a coopera-
tive association as defined in section 15(a) of the Agri-
cultural Marketing Act (12 U.S.C. 1141j(a)), may be a
party regardless of the net worth of such organization
or cooperative association, and (ii) any sole owner of an
unincorporated business, or any partnership, corpora-
tion, association, or organization, having more than 500
employees at the time the adversary adjudication was
initiated;”’.

Subsec. (b)(1)(C). Pub. L. 99-80, §1(c)(2), designated ex-
isting provisions of subpar. (C) as cl. (i) thereof by in-
serting ‘“(i)”’ before ‘‘an adjudication under’’, added cl.
(ii), and struck out ‘“‘and” after the semicolon at the
end.

Subsec. (b)(1)(D), (E). Pub. L. 99-80, §1(c)(3), sub-
stituted *‘; and” for the period at end of subpar. (D),
and added subpar. (E).

Subsec. (c)(2). Pub. L. 99-80, §1(d), amended par. (2)
generally. Prior to amendment, par. (2) read as follows:
““A party dissatisfied with the fee determination made
under subsection (a) may petition for leave to appeal to
the court of the United States having jurisdiction to
review the merits of the underlying decision of the
agency adversary adjudication. If the court denies the
petition for leave to appeal, no appeal may be taken
from the denial. If the court grants the petition, it may
modify the determination only if it finds that the fail-
ure to make an award, or the calculation of the amount
of the award, was an abuse of discretion.”

Subsec. (d). Pub. L. 99-80, §1(e), amended subsec. (d)
generally. Prior to amendment, subsec. (d) read as fol-
lows:

‘(1) Fees and other expenses awarded under this sec-
tion may be paid by any agency over which the party
prevails from any funds made available to the agency,
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by appropriation or otherwise, for such purpose. If not
paid by any agency, the fees and other expenses shall
be paid in the same manner as the payment of final
judgments is made pursuant to section 2414 of title 28,
United States Code.

‘(2) There is authorized to be appropriated to each
agency for each of the fiscal years 1982, 1983, and 1984,
such sums as may be necessary to pay fees and other
expenses awarded under this section in such fiscal
years.”’

1980—Pub. L. 96-481, §203(c), which provided for the
repeal of this section effective Oct. 1, 1984, was itself re-
pealed and this section was revived by section 6 of Pub.
L. 99-80, set out as a note below.

EFFECTIVE DATE OF 1996 AMENDMENT

Pub. L. 104-121, title II, §233, Mar. 29, 1996, 110 Stat.
864, provided that: ‘“The amendments made by sections
331 and 332 [probably means sections 231 and 232,
amending this section and section 2412 of Title 28, Judi-
ciary and Judicial Procedure] shall apply to civil ac-
tions and adversary adjudications commenced on or
after the date of the enactment of this subtitle [Mar.
29, 1996]1.”

EFFECTIVE DATE OF 1988 AMENDMENT

Amendment by Pub. L. 100-647 applicable to proceed-
ings commencing after Nov. 10, 1988, see section 6239(d)
of Pub. L. 100-647, set out as a note under section 7430
of Title 26, Internal Revenue Code.

EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by Pub. L. 99-509 effective Oct. 21, 1986,
and applicable to any claim or statement made, pre-
sented or submitted on or after such date, see section
6104 of Pub. L. 99-509, set out as an Effective Date note
under section 3801 of Title 31, Money and Finance.

EFFECTIVE DATE OF 1985 AMENDMENT

Pub. L. 99-80, §7, Aug. 5, 1985, 99 Stat. 186, provided
that:

‘“‘(a) IN GENERAL.—Except as otherwise provided in
this section, the amendments made by this Act [reviv-
ing and amending this section and section 2412(d) of
Title 28, Judiciary and Judicial Procedure, and amend-
ing and repealing provisions set out as notes under
those sections] shall apply to cases pending on or com-
menced on or after the date of the enactment of this
Act [Aug. 5, 1985].

““(b) APPLICABILITY OF AMENDMENTS TO CERTAIN PRIOR
CAsSEsS.—The amendments made by this Act shall apply
to any case commenced on or after October 1, 1984, and
finally disposed of before the date of the enactment of
this Act [Aug. 5, 1985], except that in any such case, the
30-day period referred to in section 504(a)(2) of title 5,
United States Code, or section 2412(d)(1)(B) of title 28,
United States Code, as the case may be, shall be
deemed to commence on the date of the enactment of
this Act.

“(c) APPLICABILITY OF AMENDMENTS TO PRIOR BOARD
OF CONTRACTS APPEALS CASES.—Section 504(b)(1)(C)(ii)
of title 5, United States Code, as added by section
1(c)(2) of this Act, and section 2412(d)(2)(E) of title 28,
United States Code, as added by section 2(c)(2) of this
Act, shall apply to any adversary adjudication pending
on or commenced on or after October 1, 1981, in which
applications for fees and other expenses were timely
filed and were dismissed for lack of jurisdiction.”

EFFECTIVE DATE

Pub. L. 96481, title II, §208, Oct. 21, 1980, 94 Stat. 2330,
as amended by Pub. L. 99-80, §5, Aug. 5, 1985, 99 Stat.
186, provided that: ‘“This title and the amendments
made by this title [see Short Title note below] shall
take effect of [on] October 1, 1981, and shall apply to
any adversary adjudication, as defined in section
504(b)(1)(C) of title 5, United States Code, and any civil
action or adversary adjudication described in section
2412 of title 28, United States Code, which is pending
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on, or commenced on or after, such date. Awards may
be made for fees and other expenses incurred before Oc-
tober 1, 1981, in any such adversary adjudication or
civil action.”

Pub. L. 96481, title II, §203(c), Oct. 21, 1980, 94 Stat.
2327, which provided that effective Oct. 1, 1984, this sec-
tion is repealed, except that the provisions of this sec-
tion shall continue to apply through final disposition of
any adversary adjudication initiated before the date of
repeal, was itself repealed by Pub. L. 99-80, §6(b)(1),
Aug. 5, 1985, 99 Stat. 186.

SHORT TITLE

Pub. L. 96-481, title II, §201, Oct. 21, 1980, 94 Stat. 2325,
provided that: ‘“This title [enacting this section,
amending section 634 of Title 15, Commerce and Trade,
section 2412 of Title 28, Judiciary and Judicial Proce-
dure, Rule 37 of the Federal Rules of Civil Procedure,
set out in Title 28 Appendix, and section 1988 of Title
42, The Public Health and Welfare, and enacting provi-
sions set out as notes under this section and section
2412 of Title 28] may be cited as the ‘Equal Access to
Justice Act’.”

TERMINATION OF REPORTING REQUIREMENTS

For termination, effective May 15, 2000, of provisions
in subsec. (e) of this section relating to annual report
to Congress on the amount of fees and other expenses,
see section 3003 of Pub. L. 104-66, as amended, set out
as a note under section 1113 of Title 31, Money and Fi-
nance, and page 1563 of House Document No. 103-7.

TERMINATION OF ADMINISTRATIVE CONFERENCE OF
UNITED STATES

For termination of Administrative Conference of
United States, see provision of title IV of Pub. L.
104-52, set out as a note preceding section 591 of this
title.

PROHIBITION ON USE OF ENERGY AND WATER DEVELOP-
MENT APPROPRIATIONS TO PAY INTERVENING PARTIES
IN REGULATORY OR ADJUDICATORY PROCEEDINGS

Pub. L. 102-377, title V, §502, Oct. 2, 1992, 106 Stat.
1342, provided that: ‘“‘None of the funds in this Act or
subsequent Energy and Water Development Appropria-
tions Acts shall be used to pay the expenses of, or
otherwise compensate, parties intervening in regu-
latory or adjudicatory proceedings funded in such
Acts.”

REVIVAL OF PREVIOUSLY REPEALED PROVISIONS

Pub. L. 99-80, §6, Aug. 5, 1985, 99 Stat. 186, provided
that:

‘“‘(a) REVIVAL OF CERTAIN EXPIRED PROVISIONS.—Sec-
tion 504 of title 5, United States Code, and the item re-
lating to that section in the table of sections of chapter
5 of title 5, United States Code, and subsection (d) of
section 2412 of title 28, United States Code, shall be ef-
fective on or after the date of the enactment of this Act
[Aug. 5, 1985] as if they had not been repealed by sec-
tions 203(c) and 204(c) of the Equal Access to Justice
Act [Pub. L. 96-481].

“(b) REPEALS.—

‘(1) Section 203(c) of the Equal Access to Justice

Act [which repealed this section] is hereby repealed.

‘“(2) Section 204(c) of the Equal Access to Justice

Act [which repealed section 2412(d) of title 28] is here-

by repealed.”

CONGRESSIONAL FINDINGS AND PURPOSES

Pub. L. 96-481, title II, §202, Oct. 21, 1980, 94 Stat. 2325,
provided that:

‘‘(a) The Congress finds that certain individuals, part-
nerships, corporations, and labor and other organiza-
tions may be deterred from seeking review of, or de-
fending against, unreasonable governmental action be-
cause of the expense involved in securing the vindica-
tion of their rights in civil actions and in administra-
tive proceedings.
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‘“(b) The Congress further finds that because of the
greater resources and expertise of the United States
the standard for an award of fees against the United
States should be different from the standard governing
an award against a private litigant, in certain situa-
tions.

‘“(c) It is the purpose of this title [see Short Title
note abovel—

‘(1) to diminish the deterrent effect of seeking re-
view of, or defending against, governmental action by
providing in specified situations an award of attorney
fees, expert witness fees, and other costs against the
United States; and

‘“(2) to insure the applicability in actions by or
against the United States of the common law and
statutory exceptions to the ‘American rule’ respect-
ing the award of attorney fees.”

LIMITATION ON PAYMENTS

Pub. L. 96481, title II, §207, Oct. 21, 1980, 94 Stat. 2330,
which provided that the payment of judgments, fees
and other expenses in the same manner as the payment
of final judgments as provided in this Act [probably
should be ‘‘this title’’, see Short Title note above]
would be effective only to the extent and in such
amounts as are provided in advance in appropriation
Acts, was repealed by Pub. L. 99-80, §4, Aug. 5, 1985, 99
Stat. 186.

SUBCHAPTER II—ADMINISTRATIVE
PROCEDURE

SHORT TITLE

The provisions of this subchapter and chapter 7 of
this title were originally enacted by act June 11, 1946,
ch. 324, 60 Stat. 237, popularly known as the ‘‘Adminis-
trative Procedure Act’. That Act was repealed as part
of the general revision of this title by Pub. L. 89-554
and its provisions incorporated into this subchapter
and chapter 7 hereof.

§551. Definitions

For the purpose of this subchapter—

(1) ‘“‘agency’ means each authority of the
Government of the United States, whether or
not it is within or subject to review by an-
other agency, but does not include—

(A) the Congress;

(B) the courts of the United States;

(C) the governments of the territories or
possessions of the United States;

(D) the government of the District of Co-
lumbia;

or except as to the requirements of section 552
of this title—

(BE) agencies composed of representatives
of the parties or of representatives of organi-
zations of the parties to the disputes deter-
mined by them;

(F) courts martial and military commis-
sions;

(G) military authority exercised in the
field in time of war or in occupied territory;
or

(H) functions conferred by sections 1738,
1739, 1743, and 1744 of title 12; subchapter IT
of chapter 471 of title 49; or sections 1884,
1891-1902, and former section 1641(b)(2), of
title 50, appendix;?

(2) “‘person’ includes an individual, partner-
ship, corporation, association, or public or pri-
vate organization other than an agency;

1See References in Text note below.
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(3) ‘“‘party’” includes a person or agency
named or admitted as a party, or properly
seeking and entitled as of right to be admitted
as a party, in an agency proceeding, and a per-
son or agency admitted by an agency as a
party for limited purposes;

(4) “‘rule” means the whole or a part of an
agency statement of general or particular ap-
plicability and future effect designed to imple-
ment, interpret, or prescribe law or policy or
describing the organization, procedure, or
practice requirements of an agency and in-
cludes the approval or prescription for the fu-
ture of rates, wages, corporate or financial
structures or reorganizations thereof, prices,
facilities, appliances, services or allowances
therefor or of valuations, costs, or accounting,
or practices bearing on any of the foregoing;

(5) “‘rule making” means agency process for
formulating, amending, or repealing a rule;

(6) ‘‘order” means the whole or a part of a
final disposition, whether affirmative, nega-
tive, injunctive, or declaratory in form, of an
agency in a matter other than rule making
but including licensing;

(7) “adjudication’ means agency process for
the formulation of an order;

(8) ‘“‘license” includes the whole or a part of
an agency permit, certificate, approval, reg-
istration, charter, membership, statutory ex-
emption or other form of permission;

(9) “‘licensing” includes agency process re-
specting the grant, renewal, denial, revoca-
tion, suspension, annulment, withdrawal, limi-
tation, amendment, modification, or condi-
tioning of a license;

(10) ‘“‘sanction” includes the whole or a part
of an agency—

(A) prohibition, requirement, limitation,
or other condition affecting the freedom of a
person;

(B) withholding of relief;

(C) imposition of penalty or fine;

(D) destruction, taking, seizure, or with-
holding of property;

(E) assessment of damages, reimburse-
ment, restitution, compensation, costs,
charges, or fees;

(F) requirement, revocation, or suspension
of a license; or

(G) taking other compulsory or restrictive
action;

(11) “‘relief” includes the whole or a part of
an agency—

(A) grant of money, assistance, license, au-
thority, exemption, exception, privilege, or
remedy;

(B) recognition of a claim, right, immu-
nity, privilege, exemption, or exception; or

(C) taking of other action on the applica-
tion or petition of, and beneficial to, a per-
son;

(12) ‘‘agency proceeding’ means an agency
process as defined by paragraphs (5), (7), and
(9) of this section;

(13) ‘‘agency action” includes the whole or a
part of an agency rule, order, license, sanc-
tion, relief, or the equivalent or denial there-
of, or failure to act; and

(14) ‘“‘ex parte communication’” means an
oral or written communication not on the pub-
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lic record with respect to which reasonable
prior notice to all parties is not given, but it
shall not include requests for status reports on
any matter or proceeding covered by this sub-
chapter.
(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 381; Pub. L.
94-409, §4(b), Sept. 13, 1976, 90 Stat. 1247; Pub. L.
103-272, §5(a), July 5, 1994, 108 Stat. 1373; Pub. L.
111-350, §5(a)(2), Jan. 4, 2011, 124 Stat. 3841.)

HISTORICAL AND REVISION NOTES

Revised Statutes and

U.S. Code Statutes at Large

Derivation

@ ... 5U.S.C. 1001(a). June 11, 1946, ch. 324, §2(a),
60 Stat. 237.

Aug. 8, 1946, ch. 870, §302, 60
Stat. 918.

Aug. 10, 1946, ch. 951, §601,
60 Stat. 993.

Mar. 31, 1947, ch. 30, §6(a), 61
Stat. 37.

June 30, 1947, ch. 163, §210,
61 Stat. 201.

Mar. 30, 1948, ch. 161, §301,
62 Stat. 99.

June 11, 1946, ch. 324, §2
(less (a)), 60 Stat. 237.

(2)-(13) ....... 5U.S.C. 1001 (less

(@)).

In paragraph (1), the sentence ‘‘Nothing in this Act
shall be construed to repeal delegations of authority as
provided by law,” is omitted as surplusage since there
is nothing in the Act which could reasonably be so con-
strued.

In paragraph (1)(G), the words ‘‘or naval’ are omitted
as included in ‘“‘military”’.

In paragraph (1)(H), the words ‘‘functions which by
law expire on the termination of present hostilities,
within any fixed period thereafter, or before July 1,
1947 are omitted as executed. Reference to the ‘‘Selec-
tive Training and Service Act of 1940 is omitted as
that Act expired Mar. 31, 1947. Reference to the ‘‘Sugar
Control Extension Act of 1947 is omitted as that Act
expired on Mar. 31, 1948. References to the ‘‘Housing
and Rent Act of 1947, as amended” and the ‘“Veterans’
Emergency Housing Act of 1946’ have been consoli-
dated as they are related. The reference to former sec-
tion 1641(b)(2) of title 50, appendix, is retained notwith-
standing its repeal by §111(a)(1) of the Act of Sept. 21,
1961, Pub. L. 87-256, 75 Stat. 538, since §111(c) of the Act
provides that a reference in other Acts to a provision
of law repealed by §111(a) shall be considered to be a
reference to the appropriate provisions of Pub. L.
87-256.

In paragraph (2), the words ‘‘of any character” are
omitted as surplusage.

In paragraph (3), the words ‘‘and a person or agency
admitted by an agency as a party for limited purposes”
are substituted for ‘‘but nothing herein shall be con-
strued to prevent an agency from admitting any person
or agency as a party for limited purposes’.

In paragraph (9), a comma is supplied between the
words ‘‘limitation” and ‘‘amendment” to correct an
editorial error of omission.

In paragraph (10)(C), the words ‘‘of any form’ are
omitted as surplusage.

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined
in the preface to the report.

REFERENCES IN TEXT

Sections 1884 and 1891-1902 of title 50, appendix, re-
ferred to in par. (1)(H), were a part of the various Hous-
ing and Rent Acts which were classified to section 1881
et seq. of the former Appendix to Title 50, War and Na-
tional Defense, and had been repealed or omitted from
the Code as executed prior to the elimination of the Ap-
pendix to Title 50. See Elimination of Title 50, Appen-
dix note preceding section 1 of Title 50. Section 1641 of
title 50, appendix, referred to in par. (1)(H), was re-

TITLE 5—GOVERNMENT ORGANIZATION AND EMPLOYEES

Page 28

pealed by Pub. L. 87-256, §111(a)(1), Sept. 21, 1961, 75
Stat. 538. See Historical and Revision Note above.

CODIFICATION

Section 551 of former Title 5, Executive Departments
and Government Officers and Employees, was trans-
ferred to section 2242 of Title 7, Agriculture.

AMENDMENTS

2011—Par. (1)(H). Pub. L. 111-350 struck out ‘‘chapter
2 of title 41;” after ‘‘title 12;”.

1994—Par. (1)(H). Pub. L. 103-272 substituted ‘‘sub-
chapter II of chapter 471 of title 49; or sections’ for ‘‘or
sections 1622,”.

1976—Par. (14). Pub. L. 94-409 added par. (14).

EFFECTIVE DATE OF 1976 AMENDMENT

Amendment by Pub. L. 94409 effective 180 days after
Sept. 13, 1976, see section 6 of Pub. L. 94-409, set out as
an Effective Date note under section 552b of this title.

STUDY AND REPORTS ON ADMINISTRATIVE SUBPOENAS

Pub. L. 106-544, §7, Dec. 19, 2000, 114 Stat. 2719, pro-
vided that:

‘“‘(a) STUDY ON USE OF ADMINISTRATIVE SUBPOENAS.—
Not later than December 31, 2001, the Attorney General,
in consultation with the Secretary of the Treasury,
shall complete a study on the use of administrative
subpoena power by executive branch agencies or enti-
ties and shall report the findings to the Committees on
the Judiciary of the Senate and the House of Rep-
resentatives. Such report shall include—

‘“(1) a description of the sources of administrative
subpoena power and the scope of such subpoena power
within executive branch agencies;

“(2) a description of applicable subpoena enforce-
ment mechanisms;

‘“(3) a description of any notification provisions and
any other provisions relating to safeguarding privacy
interests;

‘“(4) a description of the standards governing the is-
suance of administrative subpoenas; and

“(5) recommendations from the Attorney General
regarding necessary steps to ensure that administra-
tive subpoena power is used and enforced consistently
and fairly by executive branch agencies.

“(b) REPORT ON FREQUENCY OF USE OF ADMINISTRA-
TIVE SUBPOENAS.—

‘(1) IN GENERAL.—The Attorney General and the
Secretary of the Treasury shall report in January of
each year to the Committees on the Judiciary of the
Senate and the House of Representatives on the num-
ber of administrative subpoenas issued by them under
this section and the identity of the agency or compo-
nent of the Department of Justice or the Department
of the Treasury issuing the subpoena and imposing
the charges.

‘“(2) EXPIRATION.—The reporting requirement of this
subsection shall terminate in 3 years after the date of
the enactment of this section [Dec. 19, 2000].”

§ 552. Public information; agency rules, opinions,
orders, records, and proceedings

(a) Each agency shall make available to the
public information as follows:

(1) Each agency shall separately state and cur-
rently publish in the Federal Register for the
guidance of the public—

(A) descriptions of its central and field orga-
nization and the established places at which,
the employees (and in the case of a uniformed
service, the members) from whom, and the
methods whereby, the public may obtain infor-
mation, make submittals or requests, or ob-
tain decisions;

(B) statements of the general course and
method by which its functions are channeled
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and determined, including the nature and re-
quirements of all formal and informal proce-
dures available;

(C) rules of procedure, descriptions of forms
available or the places at which forms may be
obtained, and instructions as to the scope and
contents of all papers, reports, or examina-
tions;

(D) substantive rules of general applicability
adopted as authorized by law, and statements
of general policy or interpretations of general
applicability formulated and adopted by the
agency; and

(E) each amendment, revision, or repeal of
the foregoing.

Except to the extent that a person has actual
and timely notice of the terms thereof, a person
may not in any manner be required to resort to,
or be adversely affected by, a matter required to
be published in the Federal Register and not so
published. For the purpose of this paragraph,
matter reasonably available to the class of per-
sons affected thereby is deemed published in the
Federal Register when incorporated by reference
therein with the approval of the Director of the
Federal Register.

(2) Each agency, in accordance with published
rules, shall make available for public inspection
in an electronic format—

(A) final opinions, including concurring and
dissenting opinions, as well as orders, made in
the adjudication of cases;

(B) those statements of policy and interpre-
tations which have been adopted by the agen-
cy and are not published in the Federal Reg-
ister;

(C) administrative staff manuals and in-
structions to staff that affect a member of the
public;

(D) copies of all records, regardless of form
or format—

(i) that have been released to any person
under paragraph (3); and

(ii)(I) that because of the nature of their
subject matter, the agency determines have
become or are likely to become the subject
of subsequent requests for substantially the
same records; or

(IT) that have been requested 3 or more
times; and

(E) a general index of the records referred to
under subparagraph (D);

unless the materials are promptly published and
copies offered for sale. For records created on or
after November 1, 1996, within one year after
such date, each agency shall make such records
available, including by computer telecommuni-
cations or, if computer telecommunications
means have not been established by the agency,
by other electronic means. To the extent re-
quired to prevent a clearly unwarranted inva-
sion of personal privacy, an agency may delete
identifying details when it makes available or
publishes an opinion, statement of policy, inter-
pretation, staff manual, instruction, or copies of
records referred to in subparagraph (D). How-
ever, in each case the justification for the dele-
tion shall be explained fully in writing, and the
extent of such deletion shall be indicated on the
portion of the record which is made available or
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published, unless including that indication
would harm an interest protected by the exemp-
tion in subsection (b) under which the deletion
is made. If technically feasible, the extent of the
deletion shall be indicated at the place in the
record where the deletion was made. Each agen-
cy shall also maintain and make available for
public inspection in an electronic format cur-
rent indexes providing identifying information
for the public as to any matter issued, adopted,
or promulgated after July 4, 1967, and required
by this paragraph to be made available or pub-
lished. Each agency shall promptly publish,
quarterly or more frequently, and distribute (by
sale or otherwise) copies of each index or supple-
ments thereto unless it determines by order
published in the Federal Register that the publi-
cation would be unnecessary and impracticable,
in which case the agency shall nonetheless pro-
vide copies of such index on request at a cost not
to exceed the direct cost of duplication. Each
agency shall make the index referred to in sub-
paragraph (E) available by computer tele-
communications by December 31, 1999. A final
order, opinion, statement of policy, interpreta-
tion, or staff manual or instruction that affects
a member of the public may be relied on, used,
or cited as precedent by an agency against a
party other than an agency only if—

(i) it has been indexed and either made avail-
able or published as provided by this para-
graph; or

(ii) the party has actual and timely notice of
the terms thereof.

(3)(A) Except with respect to the records made
available under paragraphs (1) and (2) of this
subsection, and except as provided in subpara-
graph (E), each agency, upon any request for
records which (i) reasonably describes such
records and (ii) is made in accordance with pub-
lished rules stating the time, place, fees (if any),
and procedures to be followed, shall make the
records promptly available to any person.

(B) In making any record available to a person
under this paragraph, an agency shall provide
the record in any form or format requested by
the person if the record is readily reproducible
by the agency in that form or format. Each
agency shall make reasonable efforts to main-
tain its records in forms or formats that are re-
producible for purposes of this section.

(C) In responding under this paragraph to a re-
quest for records, an agency shall make reason-
able efforts to search for the records in elec-
tronic form or format, except when such efforts
would significantly interfere with the operation
of the agency’s automated information system.

(D) For purposes of this paragraph, the term
‘“‘search” means to review, manually or by auto-
mated means, agency records for the purpose of
locating those records which are responsive to a
request.

(E) An agency, or part of an agency, that is an
element of the intelligence community (as that
term is defined in section 3(4) of the National
Security Act of 1947 (50 U.S.C. 40la(4)))! shall
not make any record available under this para-
graph to—

(i) any government entity, other than a

State, territory, commonwealth, or district of

1See References in Text note below.
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the United States, or any subdivision thereof;
or

(ii) a representative of a government entity
described in clause (i).

(4)(A)(i) In order to carry out the provisions of
this section, each agency shall promulgate regu-
lations, pursuant to notice and receipt of public
comment, specifying the schedule of fees appli-
cable to the processing of requests under this
section and establishing procedures and guide-
lines for determining when such fees should be
waived or reduced. Such schedule shall conform
to the guidelines which shall be promulgated,
pursuant to notice and receipt of public com-
ment, by the Director of the Office of Manage-
ment and Budget and which shall provide for a
uniform schedule of fees for all agencies.

(ii) Such agency regulations shall provide
that—

(I) fees shall be limited to reasonable stand-
ard charges for document search, duplication,
and review, when records are requested for
commercial use;

(IT) fees shall be limited to reasonable stand-
ard charges for document duplication when
records are not sought for commercial use and
the request is made by an educational or non-
commercial scientific institution, whose pur-
pose is scholarly or scientific research; or a
representative of the news media; and

(ITIT) for any request not described in (I) or
(IT), fees shall be limited to reasonable stand-
ard charges for document search and duplica-
tion.

In this clause, the term ‘‘a representative of the
news media’® means any person or entity that
gathers information of potential interest to a
segment of the public, uses its editorial skills to
turn the raw materials into a distinct work, and
distributes that work to an audience. In this
clause, the term ‘‘news’ means information that
is about current events or that would be of cur-
rent interest to the public. Examples of news-
media entities are television or radio stations
broadcasting to the public at large and publish-
ers of periodicals (but only if such entities qual-
ify as disseminators of ‘“‘news’’) who make their
products available for purchase by or subscrip-
tion by or free distribution to the general pub-
lic. These examples are not all-inclusive. More-
over, as methods of news delivery evolve (for ex-
ample, the adoption of the electronic dissemina-
tion of newspapers through telecommunications
services), such alternative media shall be con-
sidered to be news-media entities. A freelance
journalist shall be regarded as working for a
news-media entity if the journalist can dem-
onstrate a solid basis for expecting publication
through that entity, whether or not the journal-
ist is actually employed by the entity. A publi-
cation contract would present a solid basis for
such an expectation; the Government may also
consider the past publication record of the re-
quester in making such a determination.

(iii) Documents shall be furnished without any
charge or at a charge reduced below the fees es-
tablished under clause (ii) if disclosure of the in-
formation is in the public interest because it is
likely to contribute significantly to public un-
derstanding of the operations or activities of the
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government and is not primarily in the commer-
cial interest of the requester.

(iv) Fee schedules shall provide for the recov-
ery of only the direct costs of search, duplica-
tion, or review. Review costs shall include only
the direct costs incurred during the initial ex-
amination of a document for the purposes of de-
termining whether the documents must be dis-
closed under this section and for the purposes of
withholding any portions exempt from disclo-
sure under this section. Review costs may not
include any costs incurred in resolving issues of
law or policy that may be raised in the course of
processing a request under this section. No fee
may be charged by any agency under this sec-
tion—

(I) if the costs of routine collection and proc-
essing of the fee are likely to equal or exceed
the amount of the fee; or

(IT) for any request described in clause (ii)
(IT) or (III) of this subparagraph for the first
two hours of search time or for the first one
hundred pages of duplication.

(v) No agency may require advance payment of
any fee unless the requester has previously
failed to pay fees in a timely fashion, or the
agency has determined that the fee will exceed
$250.

(vi) Nothing in this subparagraph shall super-
sede fees chargeable under a statute specifically
providing for setting the level of fees for par-
ticular types of records.

(vii) In any action by a requester regarding
the waiver of fees under this section, the court
shall determine the matter de novo: Provided,
That the court’s review of the matter shall be
limited to the record before the agency.

(viii)(I) Except as provided in subclause (II), an
agency shall not assess any search fees (or in the
case of a requester described under clause (ii)(II)
of this subparagraph, duplication fees) under
this subparagraph if the agency has failed to
comply with any time limit under paragraph (6).

(IT)(aa) If an agency has determined that un-
usual circumstances apply (as the term is de-
fined in paragraph (6)(B)) and the agency pro-
vided a timely written notice to the requester in
accordance with paragraph (6)(B), a failure de-
scribed in subclause (I) is excused for an addi-
tional 10 days. If the agency fails to comply with
the extended time limit, the agency may not as-
sess any search fees (or in the case of a requester
described under clause (ii)(II) of this subpara-
graph, duplication fees).

(bb) If an agency has determined that unusual
circumstances apply and more than 5,000 pages
are necessary to respond to the request, an agen-
cy may charge search fees (or in the case of a re-
quester described under clause (ii)(II) of this
subparagraph, duplication fees) if the agency
has provided a timely written notice to the re-
quester in accordance with paragraph (6)(B) and
the agency has discussed with the requester via
written mail, electronic mail, or telephone (or
made not less than 3 good-faith attempts to do
so) how the requester could effectively limit the
scope of the request in accordance with para-
graph (6)(B)(ii).

(ce) If a court has determined that exceptional
circumstances exist (as that term is defined in
paragraph